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Bank’s Failure to Give Notice to Maker of Nonpayment 
of His Check 


As a general rule, the drawer or indorser of a check is not 
discharged from liability by the holder’s omission, delay, or 
laches in presenting it for payment within a reasonable time, 
and in not giving notice of dishonor or nonpayment, unless 
such drawer or indorser has suffered some actual loss or dam- 
age through the failure of the bank or otherwise, and then he 
is only discharged pro tanto. 

It is common knowledge that when a bank refuses to honor 
or pay a check in the vast majority of cases it is because the 
maker has not sufficient funds on deposit to meet it or that he 
has countermanded payment. If he has not sufficient funds in 
bank, he has no right to expect or require the bank to pay his 
check; in which instance he is not entitled to notice. Of course, 
should he countermand payment, no notice is required. 


In this case it was held that the failure to give notice to the 
maker of the nonpayment of his check should be an affirmative 
defense and the maker should be required to set out in his 
answer the damage which has resulted to him by reason of such 
failure. Consequently, it is not necessary for a petition in an 
action on a check to aver that notice was given to the maker 
that the instrument was dishonored by the bank on which it 
was drawn. This was decided by the Court of Appeals of 
Kentucky in the case of Arterburn v. Wakefield, 217 S. W. 
Rep. (2d) 208. The opinion of the court is as follows: 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1023. 
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The sole question for determination on this appeal is whether or not 
in an action on a check the petition must aver that the maker or drawer 
was given notice that it was dishonored by the bank. The form in 
which the question arises is whether the pleadings support the judg- 
ment. 

Appellees, J. H. and H. A. Wakefield, doing business as the Wake- 
field Realty Company, brought this action against appellant, Branham 
Arterburn, on a check he had executed to them for $1000. The peti- 
tion avers that the check was duly presented to the bank on which it 
was drawn and payment was refused. In the second paragraph of the 
petition recovery also was sought on an open account for $220.50, 
but we are not concerned here with the account. Appellant’s general 
demurrer to the first paragraph of the petition was overruled, where- 
upon he filed answer in the form of a general denial. 

Upon a trial before the court without a jury judgment went in 
favor of appellees for the full amount of the check. Appellant did not 
file his bill of exceptions in time and motion was sustained in this court 
to strike it, the transcript of evidence, and an amended answer tendered 
but not made a part of the record. Hence the only thing left for our 
determination is whether the pleadings support the judgment. 

It is insisted by appellant that as the petition did not aver notice 
was given him of the nonpayment of the check when presented at the 
bank, no cause of action was stated, therefore the pleadings do not 
support the judgment. He strenuously argues that a check is a bill 
of exchange under KRS 356.185, and that 356.089 requires notice of 
dishonor must be given the drawer of a bill of exchange, otherwise he is 
discharged. ‘These two sections read: 

356.185 Check defined. A check is a bill of exchange drawn on a 
bank payable on demand. Except as herein otherwise provided, the 
provisions of this chapter applicable to a bill of exchange payable on 
demand apply to a check. 


356.089. Notice of dishonor. Except as otherwise provided in 
this chapter, when a negotiable instrument has been dishonored by non- 
acceptance or nonpayment, notice of dishonor must be given to the 
drawer and to each endorser, and any drawer or endorser to whom such 
notice is not given is discharged.” 


The two sections just quoted when standing alone do imply that a 
failure to give notice of dishonor of a check discharges the maker. 
However, the several provisions of the Negotiable Instrument Act 
stand in pari materia and must be so construed as to give each a field 
of operation to effectuate the legislative purpose. While KRS 356.185 
makes a check a bill of exchange, it does not do so unqualifiedly but 
only “except as herein otherwise provided.” We must not lose sight 
of KRS 356.186, which reads: 
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“856.186. Time of presenting check; effect of delay. A check 
must be presented for payment within a reasonable time after its issue, 
or the drawer will be discharged from liability thereon to the extent of 
the loss caused by the delay.” 

It is seen that a distinction is made between a bill of exchange and 
a check by section KRS 356.089 and 356.186. When notice of dis- 
honor of a bill of exchange is not given the drawer, he is released by 
KRS 356.089; but when there is delay in presenting a check for pay- 
ment, the maker is only released by KRS 356.186 to the extent of the 
loss caused by the delay. By enacting KRS 356.186 it is clear that 
the Legislature intended to place the drawer of a bill of exchange and 
the maker of a check on a different plane as to notice of dishonor of 
the respective instruments, since the latter is regarded as the principal 
debtor and the check purports to be drawn upon a fund deposited to 
meet it. 

In 7 Am. Jur. § 9, p. 793, there are listed five particulars wherein 
checks differ from ordinary bills of exchange: 

(1) They are always drawn on a bank or banker and are payable 
on presentment, without any days of grace; (2) they require no ac- 
ceptance as distinct from prompt payment; (3) they are always sup- 
posed to be drawn on a previous deposit of funds; (4) the drawer is 
not discharged by the laches of the holder in presenting it for payment, 
unless he can show that he has sustained some injury by the default ; 
and (5) it is not due until payment is demanded, from which time only 
the statute of limitations runs. A check is intended for immediate 
payment, not for circulation.” 

We have neither found nor been cited to any case of ours, decided 
after the Uniform Negotiable Instrument Act was adopted in this 
jurisdiction in 1904, which is directly in point; thus we presume there 
is none. But counsel for appellee cites Deal v. Atlantic Coast Line R. 
Co., 225 Ala. 533, 144 So. 81, 83, 86 A. L. R. 455, on page 459, which 
decides the question now before us. It is there said: 


“But as the purpose of notice is to enable the drawer to protect his 
interest when his check has been dishonored, and since presentment 
may be made, and hence the dishonor may occur, at any time within 
the statute of limitations (say, five years) subject only to the drawer’s 
right to recoup his actual loss, the importance of notice seems too 
slight for the statutory penalty of complete discharge for its omission. 
So unreasonable an interpretation is to be avoided if possible. Pre- 
sentment and giving of notice are so closely connected, in purpose and 
performance, that, in the light of the rule of Law Merchant, and of 
Negotiable Instrument Law, § 186, discharging the drawer of a check 
only to the extent of his loss in case of non-presentment, the courts 
might well conclude that section 89 requiring notice to the drawer was 
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meant to apply to the drawer of a bill of exchange only; and that a 
literal interpretation of section 89 as applicable to the drawer of a 
check is not within the meaning and spirit of the two sections read 
together. ... 

“As a general rule, the drawer or indorser of a check is not dis- 
charged from liability by the holder’s omission, delay, or laches in pre- 
senting it for payment within a reasonable time, and in not giving 
notice of dishonor or nonpayment, unless such drawer or indorser has 
suffered some actual loss or damage through the failure of the bank 
or otherwise, and then he is only discharged pro tanto.” 

There are many authorities cited in the Deal case as well as in the 
annotation following it in 86 A. L. R. 463, which support the principle 
therein stated. 

Appellant cites 1 Newman’s Pleading & Practice, 3rd Ed., § 30le, 
p. 393, to the effect that the petition in an action on a bill of exchange 
must aver notice of dishonor was given, or else the pleading must set 
out some excuse why notice was not given, such as waiver, etc. Also, 
he relies upon Risk v. Bridgeford & Co., 15 Ky. Law Rep. 206 and 
Frazier v. Harvie, 12 Ky. 185, as supporting his position that it was 
necessary for the petition to aver notice of dishonor of his check was 
given appellant. None of these authorities strike us as being in point 


as none of the three deals with a check, hence they do not make the 
statutory distinction between a check and a bill of exchange. 
Furthermore, KRS 356.114 reads: 


356.114. When notice to drawer not required. Notice of dis- 
honor is not required to be given to the drawer in either of the follow- 
ing cases: (1) Where the drawer and the drawee are the same person. 
(2) Where the drawee is a fictitious person or a person not having 
capacity to contract. (3) Where the drawer is the person to whom 
the instrument is presented for payment. (4) Where the drawer has 
no right to expect or require that the drawee or acceptor will honor 
the instrument. (5) Where. the drawer has countermanded payment.” 

It is common knowledge that when a bank refuses to honor or pay 
a check in the vast majority of cases it is because the maker has not 
sufficient funds on deposit to meet it or that he has countermanded 
payment. If he has not sufficient funds in bank, he has no right to 
expect or require the bank to pay his check; in which instance under 
subsection 4 of KRS 356.114 he is not entitled to notice. Of course, 
should he countermand payment, no notice is required. It appears to 
us that the failure to give notice to the maker of the nonpayment of 
his check should be an affirmative defense under KRS 356.186 and the 
maker should be required to set out in his answer the damage which 
has resulted’ to him by reason of such failure. Consequently, we hold 
that it is not necessary for a petition in an action on a check to aver 
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that notice was given to the maker that the instrument was dishonored 
by the bank on which it was drawn. The views herein expressed are 
supported by the great weight of authority. 

Therefore, we hold that the petition in the instant case stated a 
cause of action and it supports the judgment. 
The judgment is affirmed. 


Bank’s Knowledge That Depositor Was Insurance 
Agent Not Sufficient Notice of Trust Deposit 


When deposit was made in insurance agency’s personal 
account, a presumption arose, upon which the defendant bank 
was entitled to rely, that the fund was not a trust fund and that 
there was no beneficiary entitled to any portion thereof and 
that presumption continued until annulled by knowledge or 
adequate notice to the contrary. 

The bank’s knowledge that the agency was an insurance 
agent was not sufficient notice of the trust. Insurance com- 
pany must prove more than that defendant bank should have 
been aware of the possibility that the deposit was a trust fund. 
This was decided by the United States Court of Appeals, Sec- 
ond Circuit, 171 Fed. Rep. (2d) 667, in the case of Western 
Assurance Co. v. Genesee Valley Trust Company. The facts 
and opinion as stated by the court are as follows: 

Hayes, Sharp & Haggerty, Inc. (hereinafter called the Agency) 
was a licensed insunance agent for plaintiff in Rochester. Pursuant to 
a written agreement with plaintiff, the Agency was authorized, among 
other things, to collect premiums for plaintiff; it was also required to 
render monthly accounts of the premiums due plaintiff and to pay 
the amounts thus shown to be due not later than sixty days after the 
end of the month for which the account was rendered. 

The Agency maintained in its own name a checking account in the 
defendant bank; except for a small and relatively inactive account in 
another bank, this was its only checking account. In its account with 
defendant, the Agency deposited the premiums collected for plaintiff 
and the other insurance companies it represented, as well as rent from 
office space let to several insurance companies. Nothing on the checks 
deposited showed that they were premium payments. Between May 1 





NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §412. 
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and August 6, 1942, the Agency deposited in the account $31,000 in — 
premiums paid by the R. T. French Company on a policy issued by 
plaintiff. The Agency drew checks on the account to pay premiums 
due the insurance companies and to pay the general expenses of the 
business, including salaries and rent. 

In accordance with a practice followed for several years, in the 
first seven months of 1942 the defendant loaned substantial sums of 
money to the Agency on financial statements which contained an agree- 
ment giving defendant a lien on all property of the Agency in the pos- 
session of the defendant, including its deposit balance. The proceeds 
of the loans were credited to the Agency’s account in the defendant 
and, as the loans came due, the defendant collected by charging the 
accounts for the amount due. On August 10, 1942, the Agency was 
indebted to the defendant for $8,832.31. On that day, defendant, 
learning that the Agency was in financial trouble, accelerated the notes 
of the Agency and set off the balance of the bank account, $5,190.70. 
The Agency, insolvent, was taken over by the insurance companies 
which it represented. It still owes plaintiff $25,965.11 on account of 
premiums collected but not remitted to plaintiff. 

On these facts, after a trial without a jury, the district court en- 
tered judgment for the defendant. From this judgment, plaintiff 
appeals. 

FRANK, C.J.—Plaintiff’s argument is as follows: (1) By virtue 
of § 125 of the New York Insurance Law, Consol.Laws, c. 28,’ the 
premiums collected by the Agency were trust funds for its benefit. 
(2) Although the account was not labeled a trust or agency account, 
defendant should have known that the deposit was a trust fund, be- 
cause defendant’s officers undoubtedly knew that Hayes, Sharp & Hag- 
gerty Inc., was an insurance agency, and should have realized that an 
insurance agency’s principal resources derive from premiums. (3) If 
defendant did not know that this was the only important bank ac- 
count maintained by the Agency, it should have so known, because it 
regularly loaned substantial sums to the Agency on the basis of the 
Agency’s financial resources. (4) The argument for notice to defend- 
ant is strengthened by the fact that large checks payable to plaintiff 
were regularly drawn on the account, and the only purpose for which 
the Agency would have transmitted such sums to plaintiff was the 
payment of premiums. All this, plaintiff says, was at least sufficient 
notice to require defendant to investigate whether trust funds were 
being put into the account; and since such an investigation would have 


1 “Every insurance agent and every insurance broker acting as such in this state 
shall be responsible in a fiduciary capacity for all funds received or collected as in- 
surance agent or insurance broker, and shall not, without the express consent of his 
or its principal, mingle any such funds with his or its own funds or with funds held by 
him or it in any other capacity... .” 
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revealed the trust nature of the deposits, defendant had no right to 
divert the deposits from their trust uses. 

A New York decision, Albany Insurance Co. v. McAllister, 57 Hun 
594, 11 N. Y. S. 295, indicates that a trust existed here, because of 
§ 125 of the Insurance Law, despite the provision of the agreement 
quoted in the footnote.” 

Assuming that a trust existed, nevertheless the defendant bank had 
a right to appropriate the trust funds to the payment of the Agency’s 
personal debt if the bank had no actual or constructive knowledge of 
the trust character of the deposit. The bank apparently had no actual 
knowledge of the trust; it evidently relied on the Agency’s apparent 
ownership. But if the bank knew that premiums were being deposited 
in the account, then, charged with knowledge of § 125, it must be held 
to know that the account was in part a trust account and to have 
been put on notice that the deposit balance which it appropriated was 
a trust account. 


Defendant should have known that premiums due plaintiff were 
paid out of the account. The Agency regularly drew checks on the 
account payable to plaintiff; these checks are explainable only as re- 
mittances covering premiums collected. Knowledge that premiums due 
plaintiff were being paid out of the account might have led to the con- 
clusion that premium collection—trust funds—were being deposited 
in the account; but it might also have meant that premium collections 
were deposited in another account and the Agency was merely making 
remittances from this account. The statute did not prohibit the Agency 
from paying the amount due plaintiff out of this account and then 
using the premium collections for its own purposes. Albany Insurance 
Co. v. McAllister, 57 Hun 594, 11 N. Y. S. 295. 

If the defendant bank had been alert, then, to check all the facts 
which its various employees knew, it would have had some indication 
that trust funds were in this account. Suspicious circumstances, how- 
ever, are not enough. Defendant had no duty to be vigilant to protect 
plaintiff. Plaintiff must prove more than that defendant should have 
been aware of the possibility that the deposit was a trust fund. Bis- 
choff v. Yorkville Bank, 218 N. Y. 106, 112, 112 N. E. 759, L. R. A. 
1916F, 1059; Grace v. Corn Exchange Bank, 287 N. Y. 94, 102, 38 
N. E, 2d 449, 145 A. L. R. 486; Clarke v. Public Niational Bank, 259 
N. Y. 285, 290, 181 N. E. 574; Raymond Concrete Pile Co. v. Federa- 
tion Bank & Trust Co., 288 N. Y. 452, 458, 43 N'. E. 2d 486. When 
the deposit was made in the Agency’s personal account, “a presump- 
tion arose, upon which the defendant was entitled to rely, that the 


2 “Accounts of money due on the business placed by the Agent with the Co: 
{the plaintiff] are to be rendered monthly so as to en ds Chepunats ae on 
later than the tenth of the following month; the balance therein shown to be due to 
the Company shall be paid not later than sixty days after the end of the month for 
which the account is rendered.” 
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fund was not a trust fund and that there was no beneficiary entitled to 
any portion thereof and that presumption continued until annulled by 
knowledge or adequate notice to the contrary.” Raymond Concrete 
Pile Co. v. Federation Bank & Trust Co., 288 N. Y. 452, 459, 43 N. E. 
2d 486, 490. As plaintiff has established only that a most careful 
synthesis of the information at the defendant’s disposal would have 
created some doubts about the character of the deposits, the trial 
court’s finding that defendant had no knowledge of the trust was not 
“clearly erroneous.” We «agree with the trial court that the bank’s 
knowledge that the Agency was an insurance agent was not sufficient 
notice of the trust. 

As plaintiff failed to show the defendant’s knowledge that the de- 
posit was a trust fund, we need not consider the defendant’s contention 
that plaintiff was estopped to claim the fund. 

Affirmed. 


Drawer’s Delay in Notifying Bank of Unauthorized 
Indorsement Precludes Recovery on Check 


Estoppel, such as will preclude the drawer of a check from 
setting up the defense of forgery or want of authority in the 
indorsement, may arise from any conduct, silence, or laches 
which misled the bank to its prejudice. 

In the instant case, Gilman, the broker came to the Sobles 
store and offered to buy for them some nylon hosiery, which 
at that time was very scarce and in great demand. The check 
was given by the Sobles to the broker, but it was made payable 
to the hosiery company. The broker indorsed hosiery com- 
pany’s name without authority. The drawers received the can- 
celled check back from the bank about August 1, and, although 
they had been promised immediate delivery of the hosiery, they 
received none during the following three months. Instead of 
preferring a criminal charge against Gilman, Soble took no ac- 
tion against him for two months, except to urge him to deliver 
the hosiery. It was not until September 28 that Soble asked 
him to return the money. Gilman then disappeared and Soble 
finally sought recovery from the bank. The court found that, 
after the Sobles received the canceled check from the bank, 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §578. 





THE BANKING LAW JOURNAL $13 


their delay in giving notice to the bank that Gilman had no 
authority to indorse the check precluded them from recovering 
the amount of the check. 

It is the duty of a depositor in a bank to examine his state- 
ment of account and his canceled checks within a reasonable 
time after he receives them from the bank, and to report to the 
bank any forgery or unauthorized indorsement that he may dis- 
cover. If a depositor fails within a reasonable time to notify 
the bank of any forgery or unauthorized indorsement of which 
he has knowledge, he is estopped from claiming the amount im- 
properly paid, because the bank is prevented from taking ac- 
tion for its protection either by having the indorser prosecuted 
or by instituting proceedings for restitution. This was decided 
by the Court of Appeals of Maryland in the case of Union 
Trust Co. v. Soble, 64 Atl. Rep. (2d) 744. The opinion of the 
court is as follows: 


The question presented here is whether Charles Soble and Lillian 
Soble, his wife, of Baltimore, copartners trading as “Connie,” drawers 


of a check on the Union Trust Company of Maryland for the sum of 
$5,000, payable to Nu-Art Hosiery Company and cashed by an ab- 
sconding broker, were precluded in this suit against the trust company 
from setting up the broker’s want of authority to indorse the check. 

On July 24, 1946, Leonard Gilman, of Washington, the broker, 
who had procured for the Sobles for $5,000 cash a supply of nylon 
hosiery for their clothing store on Park Heights Avenue, offered by 
telephone from Philadelphia to procure for them another supply if they 
would pay him $5,000 more in cash. Soble accepted the offer, and in- 
structed his wife to write a check and to mail it to Gilman at the Benja- 
min Franklin Hotel, Philadelphia. She wrote the check payable to 
Nu-Art Hosiery Company and mailed it as she was instructed. Promptly 
upon receipt of the check Gilman indorsed it “Nu-Art Hosiery Co., 
Leonard Gilman,” and succeeded in having it cashed at the hotel. The 
check was then indorsed by the hotel and deposited in the Land Title 
Bank & Trust Company. After several bank indorsements, the Union 
Trust Company accepted the check and charged the sum of $5,000 to 
the Sobles’ account. 

The Sobles received the canceled check from the bank about August 
1. But they did not receive any hosiery. After waiting in vain for 
several weeks, Soble phoned to Gilman’s home in Washington to inquire 
concerning the cause of the delay. Gilman was not at home, but his 
wife promised to call the matter to his attention. On August 23 Gil- 
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man telegraphed Soble from Philadelphia: “Prices prohibitive. Will see 
you Monday 2 p. m.” But Gilman did not appear. Accordingly 
Soble tried to reach him by phone again both in Washington and 
Philadelphia. On September 19 Gilman telegraphed: “Sorry for the 
delay. Will see you Saturday.” This promise also was not kept, 
and Soble tried again to reach him by telephone. On September 
23 Noble succeeded in reaching him at the Benjamin Franklin Ho- 
tel, and then demanded return of the $5,000. Gilman promised to re- 
turn the money by October 1. However, it was never returned. On 
October 10 Gilman telegraphed: “Unable to send money for few days.” 


Soble then went to Philadelphia to confer with Sol Zitman, presi- 
dent of Nu-Art Hosiery Company. Zitman declared that Gilman had 
no authority to indorse any check for the company. Finally, on No- 
vember 1, after Gilman had absconded, Soble demanded $5,000 from 
the Union Trust Company on the ground that the check had been 
indorsed and cashed by Gilman without authority. The trust company 
refused the demand, and the Sobles thereupon instituted this suit in the 
Superior Court of Baltimore City. The trial judge, sitting without a 
jury, held that the facts in the case did not set up any ground of estop- 
pel, and the plaintiffs were not precluded by any conduct on their part 
from asserting their claim. Judgment was accordingly entered in favor 
of plaintiffs for $5,000. From that judgment the trust company 
appealed. 

It is an established rule that when a bank receives money on deposit, 
it impliedly contracts to pay the depositor’s checks only to the persons 
to whom they are made payable or upon their genuine indorsements. 
A bank on which a check is drawn is bound at its peril to identify the 
payee and to ascertain that the indorsement on the check is genuine. 
If the drawer is free from negligence or any conduct warranting his 
estoppel, the bank cannot charge to his account any check upon which 
the indorsement has been forged or made without authority. But if 
the drawer is negligent in some duty owing to the bank, or if he may 
be charged with conduct in consequence of which the improper pay- 
ment was made, he must bear the loss. Hardy v. Chesapeake Bank, 51 
Md. 562, 586, 834 Am. Rep. 325; Murphy v. Metropolitan National 
Bank, 191 Mass. 159, 77 N.. E. 693, 114 Am. St. Rep. 595; National 
Metropolitan Bank v. Realty Appraisal & Tile Co., 60 App. D. C. 86, 
47 F. 2d 982. 

The Negotiable Instruments Law, which codified the law merchant, 
and was adopted by the Legislature of Maryland in 1898, provides: 
‘“‘Where a signature is forged, or made without authority of the person 
whose signature it purports to be, it is wholly inoperative, and no right 
to retain the instrument, or to give a discharge therefor, or to enforce 
payment thereof against any party thereto, can be acquired through 
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or under such signature, unless the party, against whom it is, sought 
to enforce such right, is precluded from setting up the forgery or want 
of authority.” Laws of 1898, ch. 119, Code 1939, art. 13, sec. 42; 
Beutel’s Brannan, Negotiable Instruments Law, 7th Ed., sec. 23. We 
interpret the word “precluded” in this section to be synonymous with 
“estopped.” Estoppel, such as will preclude the drawer of a check 
from setting up the defense of forgery or want of authority in the in- 
dorsement, may arise from any conduct, silence, or laches which misled 
the bank to its prejudice. Home Credit Co. v. Fouch, 155 Md. 384, 
396, 142 A. 515. 


In the instant case, Gilman, the broker, came to the Sobles’ store 
on June 20, 1946, and offered to buy for them some nylon hosiery, 
which at that time was very scarce and in great demand. Although 
Soble was informed by another merchant that Gilman was a broker 
who procured nylon hosiery from sources that were not revealed until 
it was delivered, he took the risk of giving him $5,000 on first acquaint- 
ance. The money was advanced by two checks for $3,000 and $2,000. 
Gilman cashed the $3,000 check at the Benjamin Franklin Hotel, and 
delivered the $2,000 check to Nu-Art Hosiery Company. Soble ex- 
hibited in the Court below two invoices from Nu-Art Hosiery Com- 
pany, one for $1,175 and the other for $1,410, each for 100 dozen 
pairs of stockings. He also exhibited an invoice from another com- 
pany. Although he had paid $5,000 to Gilman, the three invoices to- 
talled only $3,880. He claimed that he had received four invoices, three 
of which were from Nu-Art Hosiery Company. However, Sol. Zitman, 
president of the company, swore that there were only two invoices from 
his company; and Jerome Zimmerman, accountant, swore that there 
was no record to indicate that an invoice had been lost. Soble’s story 
was not convincing. He said on the stand: “I must confess my stupid- 
ity when it comes to figures and about other things.” It is apparent 
that the Sobles, the broker and the hosiery company were confederates 
in an unusual deal, the scheme of which has not been thoroughly 
explained. 

The second deal was similar to the first. The purchasers were the 
same; the broker was the same; the amount of money advanced was the 
same; the kind of merchandise to be purchased was the same; and the 
source of supply was expected to be the same. The only difference was 
that the check was made payable to the order of Nu-Art Hosiery Com- 
pany. It is reasonable to deduce from all the evidence in the case that 
the Sobles intended Gilman to cash the check in Philadelphia with the 
co-operation of the hosiery company and to participate in the proceeds. 

We are of the opinion that the conduct of the Sobles, especially 


after the check was cashed and returned to them, precludes them from 
setting up the broker’s forgery or want of authority to indorse. It is 
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the duty of a depositor in a bank to examine his statement of account 
and his canceled checks within a reasonable time after he receives them 
from the bank, and to report to the bank any forgery or unauthorized 
indorsement that he may discover. If a depositor fails within a reason- 
able time to notify the bank of any forgery or unauthorized indorse- 
ment of which he has knowledge, he is estopped from claiming the 
amount improperly paid, because the bank is prevented from taking 
action for its protection either by having the indorser prosecuted or 
by instituting proceedings for restitution. Hardy v. Chesapeake Bank, 
51 Md. 562, 587, 34 Am. Rep. 325; Jordan Marsh Co. v. National 
Shawmut Bank, 201 Mass. 397, 87 N. E. 740, 22 L. R. A., N. S., 250; 
Frederic A. Potts & Co. v. Lafayette National Bank of Brooklyn, 
269 N. Y. 181, 199 N. E. 50, 103 A. L. R. 1142; Sprague v. West 
Hudson County Trust Co., 92 N. J. Eq. 639, 114 A. 344, 17 A. L. R. 
952; Showers v. Merchants’ National Bank, 293 Pa. 241, 142 A. 275, 
60 A. L. R. 526; First National Bank of Philadelphia v. Ferrell, 3 
Cir., 272 F. 371, 16 A. L. R. 651. It is not necessary to prove that 
benefit would certainly have accrued to the bank from an attempt to 
secure payment from the forger. The law presumes injury to the 
drawee from the drawer’s delay, and will not enter into a calculation 
as to whether injury did or did not occur to the drawee. In Leather 
Manufacturers’ National Bank v. Morgan, 117 U. S. 96, 6 S. Ct. 657, 
664, 665, 29 L. Ed. 811, Justice Harlan said of this presumption: “An 
inquiry as to the damages in money actually sustained by the bank by 
reason of the neglect of the depositor to give notice of the forgeries 
might be proper if this were an action by it to recover damages for a 
violation of his duty. ... As the right to seek and compel restoration 
and payment from the person committing the forgeries was, in itself, a 
valuable one, it is sufficient if it appears that the bank, by reason of 
negligence of the depositor, was prevented from promptly, and it may 
be effectively, exercising it.” 


Plaintiffs relied on Cosmopolitan State Bank v. Lake Shore Trust 
& Savings Bank, 343 Ill. 347, 175 N. E. 583. In that case a depositor 
in the Cosmopolitan State Bank drew a check payable to the order of 
an automobile company in Chicago, and gave the check to a salesman, 
who had been buying cars from the company at wholesale prices, and 
had agreed to sell an automobile to the drawer at the wholesale price. 
The salesman indorsed and cashed the check without authority of the 
company. The bank charged the check to the drawer’s account, but 
the drawer demanded return of the amount, because the check had not 
been indorsed by the payee. The bank complied with the demand, and 
then sued the bank which had guaranteed the indorsement by the payee. 
It was contended by the defendant that the drawer was negligent in not 
sooner reporting the unauthorized indorsement, because he received 
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the canceled check back from the bank within a month, and, failed to 
notify the bank until three months after the check was charged to his 
account, and more than two months after he knew or could have known 
that the dealer had cashed the check. But the Supreme Court of Illi- 
nois held (1) that the rights and duties of the parties were not com- 
plicated by any question of intention or equities of the parties, and 
(2) that it was not until after the dealer’s place had been closed and 
the dealer and the automobile had disappeared that the drawer dis- 
covered that the check had not been indorsed by the payee, but then 
he immediately notified the bank of the forgery. 

In the instant case the drawers received the canceled check back from 
the bank about August 1, and, although they had been promised imme- 
diate delivery of the hosiery, they received none during the following 
three months. Instead of preferring «a criminal charge against Gilman, 
Soble took no action against him for two months, except to urge him 
to deliver the hosiery. It was not until September 23 that Soble asked 
him to return the money, and it was not until the middle of October 
that he complained to Zitman. Then, when he found little hope of re- 
covery from Zitman, he finally sought recovery from the bank. We see 
no reason why Gilman could not have been arrested if he had indorsed 
the check without authority. He was registered at the Benjamin 
Franklin Hotel more than forty days during August, September and 
October. He then disappeared, and all efforts of the detectives to locate 
him during the last two years have been futile. We, therefore, find 
that, after the Sobles received the canceled check from the bank, their 
delay in giving notice to the bank that Gilman had no authority to in- 
dorse the check precluded them from recovering the amount of the check. 

Judgment reversed without a new trial, with costs. 
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BANKING DECISIONS 
In this department are published cach month all of the important deci- 
sions of the Federal and State Courts involving questions pertaining — 
to the law of banking and negotiable instruments. The experiences 


they disclose deserve careful attention and study of bankers, bank 
counsel, the depositor and the bank student seeking advancement. 


Bank’s Right of Set-off Against Depositor Under 
Reorganization 


In re Susquehanna Chemical Corporation, U. S. District Court, Pennsylvania, 
81 Fed. Supp. 1 


It is well established that a bank deposit made in the usual course 
of business may, upon the bankruptcy of a depositor, be appropri- 
ated by the bank and applied to the payment of a debt due the bank 
by the depositor. The courts of bankruptcy have enforced this right 
of set-off even where the debt to the bank has not matured. A cor- 
porate reorganization under Chapter X of the Bankruptcy Act, how- 
ever, is not a bankruptcy proceeding but a special proceeding which 
has for its object the rehabilitation of the debtor. 


The rule to be accepted for the purpose of determining whether 
a set-off should be allowed in a reorganization proceeding is that 
enforced by courts of equity, which differs from the rule in bank- 
ruptcy. In a reorganization proceeding the rights of the parties are 
fixed as of the date of the filing of the petition, and a bank is not 
entitled to set off debts owed it by a debtor against deposits made 
by the corporation after the filing but before the approval of a peti- 
tion for reorganization. 

In this case the bank had held the demand note since July 9, 1947. 
The deposits received on July 30, 1948, in the amount of $7,736.66 
in no way changed or altered the bank’s position. The bank did not 
extend credit in reliance on the deposit made during the day that 
the petition for reorganization was filed and approved. There does 
not appear to be any equitable reason, therefore, why the bank should 
be preferred or why it has any greater claim to the money covered 
by the deposit of $7,736.66 than the other creditors of the company. 


The deposits of $7,736.66 made by the debtor on the date the 
petition in reorganization was filed, and the payments made by the 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §771. 
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bank on the same day of checks previously drawn by the debtor are 
reflected in the balance of $20,776.08. Equity requires that the 
credit taken by the bank for the checks paid be permitted to stand. 


Proceeding in the matter of the Susquehanna Chemical Corporation, 
debtor, on the petition of the trustees to compel the Producers Bank & 
Trust Company to surrender certain funds of the debtor which were on 
deposit with the Bank when the petition for reorganization was filed. 

Petition granted. 

Henry S. MacDonald (of Gifford, Graham, MacDonald & Illig), all 
of Erie, Pa., for petitioner. 

Frank B. Quinn, and James Wolfe (of English, Quinn, Leemhuis & 
Plate), all of Erie, Pa., for respondent. 


GOURLEY, D. J—The Susquehanna Chemical Corporation is in re- 
organization under Chapter X of the Bankruptcy Act, 11 U.S. C. A. 
§§ 501, 676. The matter now before the Court relates to the petition of 
the Trustees to compel the Producers Bank and Trust Company, Brad- 
ford, Pennsylvania, hereinafter identified as the “Bank” to surrender to 
the Trustees certain funds of the debtor which were on deposit with the 
Bank when the petition for reorganization was filed. The Bank has filed 
an answer in which it admits the essential allegations of the petition, but 
disputes the right of the Trustees to the funds, asserting a right of set- 
off under Section 68, sub. a of the said Act, 11 U.S. C. Section 108, sub. a 
and Chapter X, Section 200, 11 U.S. C. A. § 600. 

On the 30th day of July, 1948, the debtor company through corporate 
action filed its petition for reorganization in which it was set forth, inter 
alia, that said company was unable to pay its debts as they matured 
although said company was not insolvent. Said petition being filed in 
good faith, approval was given by the Court and trustees appointed. 

Since the organization of said company in 1946, business was con- 
tinuously carried on with the Bank. At the close of the business of the 
Bank and the debtor on July 30, 1948, there was a balance in four sep- 
arate accounts to the credit of the company, said accounts being— 


Special Account $ 2,320.42 
Payroll Account 5,592.26 
Impressed Fund Account 658.42 
General Account 12,204.98 


$20,776.08 


The above were demand checking accounts of the debtor, and it was 
intended by both parties that the funds deposited would be used by the 
debtor in its regular course of business, and the funds had no relation- 
ship to the debtor’s note held by the Bank. Although the officers of the 
Bank stated that said checking accounts were considered by the Bank 
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as security for the indebtedness owed by the company, said fact was 
never communicated to or discussed with any representative of the 
company. 

At the close of business of the Bank and debtor company on July 
30, 1948, the Bank was the owner and holder for value of a certain 
promissory note in the amount of $39,000, which contained a clause for 
confession of judgment, executed under seal by the President and Treas- 
urer of the company, dated July 9, 1947, payable on demand, with in- 
terest at six percent (6%) per annum. As a result of sundry payments 
made on the interest and principal of said note, as of July 30, 1948 the 
principal of said note was reduced to $27,000 and interest was owed 
thereon from July 15, 1948; said note was unsecured. 


The Bank had no notice or knowledge of the petition for reorganiza- 
tion being filed on July 30, 1948. On July 31, 1948, one of the Trustees 
informed an executive officer of the Bank of the filing and approval by 
the Court of the company’s petition in reorganization. Said Bank was 
not open for business on July 31, 1948. On August 2, 1948, the Bank 
charged the four accounts of the debtor with sums equal to the balance 
in said accounts, and credited the total amounts thus charged to the 
note of the company owed to the Bank. 


On July 30, 1948, there was outstanding a great number of checks 
drawn against the accounts of the company. On and after August 2, 
1948 payment of all checks drawn against the accounts of the company 
was refused by the Bank and all checks were returned. On August 8, 
1948, the Trustees presented checks payable to themselves, drawn on 
the accounts of the debtor company, in the amounts of the balances in 
said accounts; payment of the said checks of the said Trustees was re- 
fused by the Bank for the reason stated in the rider thereto attached, 
to wit, “No Funds.” 


On June 30, 1948, a month previous to the filing of the petition in 
reorganization, the book value of the assets of the company was $1,241,- 
927.34, including current assets of $433,464.53; the liabilities of said 
company on said date were $566,564.19. At the date of the filing of 
the petition for reorganization on July 30, 1948, the ratio of assets to 
liabilities was substantially the same as the month previous. 

The four separate accounts which were carried in the Bank were in- 
dividually identified, as a matter of business expediency, as follows: 

Special Account—To be used in payment of secretary and executive 
salaries; checks to be signed by a representative of the company at 
Bradford, Pennsylvania, and by an executive of the company at his 
office in the City of New York, New York. 

General Account—To be used in payment of vendors and wood sup- 
pliers as invoices were submitted for materials furnished; checks to be 
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signed by a representative of the company at Bradford, Pennsylvania, 
and by an executive officer in the City of New York, New York. 

Payroll Account—To be used in payment of services rendered by all 
persons to the company who were employed on an hourly or weekly 
rate; checks to be signed only by a representative of the company at 
Bradford, Pennsylvania. 

Impressed Fund Account—To be used in payment of freight and 
trucking services as invoices were presented; checks to be signed by a 
representative of the company at Bradford, Pennsylvania. 

The company originally borrowed money from the Bank on October 
9, 1946, at which time a loan of $40,000 was extended, payable on de- 
mand. This obligation was refinanced on July 9, 1947, on which date a 
note was executed in the amount of $39,000, and is the same note on 
which there was a balance due on July 30, 1948 of $27,000, with interest 
from July 15, 1948. 

On February 13, 1948, a representative of the Bank advised the com- 
pany that since the ratio of their loans to the outstanding capital of the 
Bank was not in excess of five to one, it would be necessary for the com- 
pany to refinance said indebtedness. No answer was received by the 
Bank, and on' March 8, 1947 a similar request was made to the com- 
pany. The company advised the Bank that arrangements were being 
made to refinance said indebtedness. On June 4, 1948, an additional re- 
quest was made by the Bank to the company relative to the refinancing 
of said indebtedness. On June 10, 1948 the company advised the Bank 
that the efforts which were being extended to refinance said indebtedness 
had not as yet materialized but the matter would soon be given at- 
tention. 

Although said loan of July 9, 1947 was granted by the Bank on an 
unsecured basis, it is contended by the Bank that since moneys were to 
be paid from the respective checking accounts on a demand basis, the 
Bank considered said checking accounts as an obligation on their part to 
pay to the company in the same category as the obligation of the com- 
pany to pay the Bank the amount of the note obligation. In short, the 
Bank considered it had a banker’s lien against the four accounts, with 
the right of set-off against the demand note obligation. This theory or 
thought was never communicated by the Bank to any officer or repre- 
sentative of the company, and the company, therefore, drew on said 
four accounts as the circumstances arose in order that payment of obliga- 
tions could be made by the company which arose in its regular course 
of business. The company, therefore, did not consider the deposits in 
said accounts as having any relationship to the note of the company 
held by the Bank. The amount of deposits in the respective accounts 
during the period commencing on July 9, 1947 and terminating on July 
30, 1948, was as follows: 
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General Payroll Impressed Special 


Date Acct. Acct. Acct. Acct. Total 
7/9/47 43,297.61 12,956.49 1,332.54 308.43 $57,895.07 
7/31/47 103,062.62 1,823.74 2,261.67 17,786.94 114,934.97 
8/31/47 70,943.34 27,012.35 967.96 8,883.65 107,807.30 
9/30/47 66,046.21 23,996.77 2,786.80 9,558.16 102,387.94 

10/30/47 39,308.67 12,954.38 2,075.10 8,348.88 62,687.03 

11/30/47 55,422.15 12,217.37 1,197.69 9,322.63 78,159.84 

12/31/47 21,041.28 14,374.74 1,613.52 9,213.04 46,242.56 
1/31/48 37,980.62 17,512.43 2,461.70 125.45 58,080.20 
2/28/48 21,428.56 8,842.30 747.79 8,558.98 39,577.63 
3/31/48 42,690.98 14,008.75 703.98 8,801.83 66,205.54 
4/30/48 14,580.06 7,149.37 2,300.00 31.23 24,060.66 
5/31/48 3,672.34 5,367.84 539.44 8,478.71 18,058.33 
6/30/48 18,893.11 6,804.08 67.03 66.65 25,830.87 


7/30/48 12,204.98 5,592.26 658.42 2,320.42 20,776.08 


During the whole of the period of time from July 9, 1947 to July 30, 
1948, the company had substantial real estate interests together with 
equipment and personal property used in the furtherance of its business 
interests. In the five counties situate in the Western District of Penn- 
sylvania and near to where the Bank carried on its business, the value 
of the real estate and equipment owned by the company was over 
$1,000,000. The personal property, other than equipment, was valued 
at over $50,000. No mortgages were outstanding against the real es- 
tate, and the only lien of record was a judgment note in which there 
was a balance due of $2,250 on July 30, 1948. No chattel mortgages, 
bailment leases, conditional sale contracts or any other liens of any 
nature whatsoever were outstanding against any of the personal prop- 
erty. No executions had been threatened or issued by any person in 
connection with any obligation owed by the company. The Bank had 
not entered judgment on the note as a lien against any of the real estate 
owned by the company or had execution been levied against any of the 
personal property. 

The explanation of the Bank for not entering the note as a lien 
against the company was threefold: 


(a) It considered a banker’s lien existing against the four checking 
accounts to which redress could be made at any time as a set-off against 
the note. 

(b) If a lien were created against the real estate or personal prop- 
erty, credit embarrassment would have been caused the company. 

(c) If a lien were created against the property of the company, such 
would have amounted to an act of bankruptcy. 

In addition to the foregoing, on July 30, 1948 the company made the 
following deposits: 
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General Account $7,049.45 
Impressed Account 


Total Deposits $7,736.66 


Furthermore, the company had drawn checks on some of the ac- 
counts, which were presented to and paid by the Bank on July 30, 1948, 
as follows: 


General Account 
Impressed Account 
Payroll Account 


Total Withdrawals 


The balance in said four accounts of $20,776.08 on July 30, 1948 re- 
flects the deposits of $7,736.66 and the withdrawals of $2,238.21 on July 
30, 1948. ; 

No appropriation or set-off was made by the Bank as to funds de- 
posited subsequent to July 30, 1948. 

It is contended by the Trustees that the action of the Bank in credit- 
ing the amount of $20,776.08, which was on deposit in the four accounts, 
to the note owed by the company hindered and embarrassed the Trus- 
tees in the administration of the trust estate. Considerable ill-will and 
embarrassment arose to the Trustees in meeting the payment of the 
obligations for which checks had been issued by the company. That as 
a result of no funds being available, it was necessary for the Trustees to 
petition for authority to issue certificates of indebtedness, and the Court 
granted authority to borrow up to $200,000 in order that operation of 
the business could be continued. Seventy-five thousand dollars has been 
borrowed by the Trustees up to this time. The Trustees further con- 
tend that the set-off provided by Section 68, sub. a, of the Bankruptcy 
Act is not applicable in the estate of a debtor in the process of reorganiza- 
tion under Chapter X of the Bankruptcy Act. 

The question for the Court’s determination is— 

Under Chapter X of the Bankruptcy Act are deposits made in the 
usual course of business by a debtor, not insolvent, subject to appro- 
priation as a set-off against a matured and unsecured demand note owed 
by the debtor to the bank? 

The Act of Congress relating to bankruptcy, Section 68, 11 U.S.C.A. 
§ 108 provides: 


“In all cases of mutual debts or mutual credits between the estate of 
a bankrupt and a creditor the account shall be stated and one debt shall 
be set off against the other, and the balance only shall be allowed or paid. 
“A set-off or counterclaim shall not be allowed in favor of any debtor 
of the bankrupt which (1) is not provable against the estate and allow- 
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able under subdivision g of section 93 of this title; or (2) was purchased 
by or transferred to him after the filing of the petition or within four 
months before such filing, with a view to such use and with knowledge 
or notice that such bankrupt was insolvent or had committed an act of 
bankruptcy. As amended June 22, 1938, c. 575, § 1, 52 Stat. 878.” 


Chapter X, Section 200, 11 U.S.C.A. § 600 provides: “Where not in- 
consistent with the provisions of this chapter, the rights, duties, and 
liabilities of creditors and of all other persons with respect to the prop- 
erty of the debtor shall be the same, before the approval of the petition, 
as in a bankruptcy proceeding before adjudication and, upon the ap- 
proval of the petition, as in a bankruptcy proceeding upon adjudication. 
July 1, 1898, c. 541, § 200, as added June 22, 1938, c. 575, § 1, 52 
Stat. 893.” 


It is well established that a bank deposit made in the usual course of 
business may, upon the bankruptcy of a depositor, be appropriated by 
the bank and applied to the payment of a debt due the bank by the 
depositor. Cumberland Glass Mfg. Co. v. DeWitt, 237 U. S. 447, 35 
S. Ct. 636, 59 L. Ed. 1042; Tyler v. Marine Midland Trust Co. of New 
York, 2 Cir., 128 F. 2d 927; In re Potts, 6 Cir., 142 F. 2d 883. The courts 
of bankruptcy have enforced this right of set-off even where the debt to 
the bank has not matured. In re American Coils Co., D. C., 74 F. Supp. 
723, '725. 


A corporate reorganization under Chapter X of the Bankruptcy Act 
is not a bankruptcy proceeding but a special proceeding which has for 
its object the rehabilitation of the debtor. Lowden v. Northwestern 
National Bank & Trust Co., 298 U.S. 160, 163, 56 S. Ct. 696, 80 L. Ed. 
1114. It differs from bankruptcy in that it contemplates the con- 
servation of the corporation and the continuity of its business and not 
a liquidation of the assets. The provisions of Section 68, sub. a, of the 
Act may not be invoked if its application will defeat the ultimate object 
of the proceeding. Lowden v. Northwestern National Bank & Trust Co., 
8 Cir., 84 F. 2d 847. 


A debtor in a reorganization proceeding may not be treated as a 
voluntary bankrupt unless it appears that insolvency actually exists, 
and that liquidation rather than reorganization is in order. The rule to 
be accepted for the purpose of determining whether a set-off should be 
allowed in a reorganization proceeding is that enforced by courts of 
equity, which differs from the rule in bankruptcy, chiefly in its greater 
flexibility, the rule in bankruptcy being framed in adaptation to stand- 
ardized conditions, and that in equity varying with the needs of the 
occasion, though remaining constant, like the statute, in the absence of 
deflecting forces. Lowden v. Northwestern National Bank & Trust Co., 
supra; In re Monongahela Rye Liquors, 3 Cir., 141 F. 2d 864; Pruden- 
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tial Ins. Co. v. Nelson, 6 Cir., 101 F. 2d 441, 444, certiorari denied 308 
U. S. 583, 60 S. Ct. 106, 84 L. Ed. 489; 128 A. L. R. 812. 

It should be kept in mind that a reorganization proceeding is not, 
in the true sense of a word, a bankruptcy proceeding. The property of 
a debtor remains in the custody of the Court to be managed and oper- 
ated by the Court. The purpose of the Act is to protect the interests 
of the debtor where he is not insolvent but merely unable to meet his 
debts as they mature; to keep the business and property intact if that 
can be done; and to provide for the reorganization of the debtor corpo- 
ration and the development of a plan by the terms of which its stock- 
holders and the creditors may receive fair and reasonable treatment. In 
re Petition of Portland Electric Power Co., 9 Cir., 162 F. 2d 618; Lowden 
v. Northwestern National Bank & Trust Co., supra. 

When a petition for corporate reorganization is filed, all property in 
which the debtor has any claim or interest passes under control of the 
Bankruptcy Court, and, upon approval of the petition, title vests in the 
trustee as of the date of the filing of the petition. In re Cuyahoga Fi- 
nance Co., 6 Cir., 136 F. 2d 18. 

The Bank places considerable reliance on the case of Tyler v. Marine 
Midland Trust Co. of New York, 2 Cir., 128 F. 2d 927, in which the 
court permitted a set-off of an unmatured note in an arrangement pro- 
ceeding under Chapter XI of the Bankruptcy Act, 11 U. S. C. A. 
§ 701 et seq. 


This was held although the arrangement proceeding was dismissed 
at the request of the debtor, and a proceeding for reorganization was 
immediately filed under Chapter X of the Bankruptcy Act, 11 U.S.C.A. 
§ 501 et seq. ‘A proceeding for arrangement is any plan of a debtor for 
the settlement, satisfaction, or extension of the time of payment of his 
unsecured debts, upon any terms. Chapter XI of the Bankruptcy Act, 
11 U.S. C. A. § 701 et seq. 

I do not believe the rule of law which was applied in Tyler v. Marine 
Midland Trust Co., supra, has application to the facts which exist in 
the instant case. In that case the debtor company was insolvent and 
there existed an understanding between the bank and debtor that a de- 
posit account will be maintained. In the instant case the debtor com- 
pany is not insolvent and no understanding existed as to the mainte- 
nance of deposit accounts. 

Furthermore, the United States Court of Appeals for the Third Cir- 
cuit has stated “it is questionable [in a reorganization proceeding] 
whether a bank can set off a debtor’s unmatured obligation against its 
deposit.” In re Mauch Chunk Brewing Co., 3 Cir., 181 F. 2d 48, 49, 
143 A. L. R. 451. 

No consideration has been given in any reported case that I have 
been able to find, which decides the question as to the absolute right of 
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set-off in a reorganization proceeding where the note is matured and 
the debtor is solvent. , 

In support of the parties’ respective contentions, counsel have cited 
for the consideration of the Court the authorities in Pennsylvania which 
relate to set-offs. 

Under the law of Pennsylvania a demand note is due without formal 
demand. Generally in Pennsylvania a bank deposit and a demand ob- 
ligation of the depositor to the bank extinguish each other, except for 
the net debt as the right to set-off is claimed. Aarons v. Public Service 
_ Building and Loan Associations, 318 Pa. 113, 178 A. 141. 

This decision overruled the previous decision of the Superior and 
Supreme Courts of Pennsylvania which held that it was necessary for 
the appropriation or set-off to exist before legal action was instituted 
against the fund which the bank elected to set off against the indebted- 
ness owed to the bank. The case overruled being Valiant Co. v. Pleason- 
ton, 108 Pa. Super. 197, 164 A. 143, affirmed 311 Pa. 587, 167 A. 330. 

In Pennsylvania the broader equitable principles of set-off are avail- 
able to defendants in actions both at law and in equity, and where there 
is a special equity to be subserved, and no equity of third parties to be 
injured, a set-off will be allowed upon equitable principles though the 
occasion does not come within the language of the statute relating to 
set-offs. Harr v. Bankers Security Corp., Appellant, 129 Pa. Super. 547, 
551, 196 A. 522. 


A bankruptcy court in determining what claims are allowable and 
how a debtor’s assets shall be distributed does not apply the law of the 
state where it sits. Erie R. Co. v. Tompkins, 304 U. S. 84, 58 S. Ct. 817, 
82 L. Ed. 1188, 114 A. L R 1487, has no such implication that the law of 
the state should be applied. Bankruptcy courts must administer and 
enforce the Bankruptcy Act as interpreted by the Supreme Court of the 
United States, in accordance with the authority granted by Congress, 
to determine how and what claims shall be allowed under equitable 
principles. Vanston Bondholders Protective Committee v. Green, 329 
U. S. 156, 163, 67 S. Ct. 237, 91 L. Ed. 162; Heiser v. Woodruff, 327 U. S. 
726, 732, 66 S. Ct. 853, 90 L. Ed. 970; Prudence Realization Corp. v. 
Geist, 316 U. S. 89, 95, 62 S. Ct. 978, 86 L. Ed. 1293; American Surety 
Co. v. Sampsell, 327 U. S. 269, 272, 66 S. Ct. 571, 90 L. Ed. 663. 

Decisions of state courts are not controlling in determining rights of 
parties to corporate reorganization proceedings under the Bankruptcy 
Act. In re Petition of Portland Electric Power Co., supra. 

Where, therefore, do the equities arise in the instant case? 

The Bank argues it was intended that a lien would exist on the funds 
deposited by the company as security for the demand note. During 
many of the months after the Bank decided to request payment of the 
note, the Bank elected to not set off the mqneys which were on deposit 
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although the deposits far exceeded the indebtedness. When the claimed 
right of set-off was exercised, sufficient funds were not on deposit to ex- 
tinguish the indebtedness. The Bank in substance states that if the re- 
organization proceeding had not been instituted, the Bank would not 
have set off the deposits against the note. 

I do not believe that the actions of the Bank indicate or establish 
the understanding to be as contended—to consider the note a lien 
against the checking accounts of the company. 

The Bank could have entered judgment against the debtor and 
created a lien against its real estate; the only lien of record being in the 
amount of $2,250, and the real estate interests being valued at approxi- 
mately $1,000,000. 

There is no equity favoring the bank in support of the argument that 
if the note had been entered of record, such would have constituted an 
act of bankruptcy on the part of the debtor. 


Chapter 3 of the Bankruptcy Act, 11 U.S. C. A., pocket part, § 21, 
sub-division a(3), provides, inter alia, acts of bankruptcy by a person 
shall consist of his having suffered or permitted, while insolvent, any 
creditor to obtain a lien upon any of his property through legal pro- 
ceedings, and not having vacated or discharged such lien within thirty 
days from the date thereof, or at least five days before the date set for 
any sale or other disposition of such property. 

The entry of the note against the company, even if insolvent, would 
not have constituted an act of bankruptcy on the part of the company 
since the act of bankruptcy intended by Section 3 sub. a of the Bank- 
ruptcy Act, 11 U.S. C. A. § 21, sub. a (4), the failure of the debtor to 
discharge the lien secured within thirty days from the date it was en- 
tered, and not the entry of the lien so as to do away with its possible 
adverse effect on other creditors which constitutes an act of bankruptcy 
under the statute. In re Flushing Queensboro Laundry, Inc., 2 Cir., 90 
F. 2d 601; Dysart v. Von Segerlund et al., 9 Cir., 118 F. (2nd) 482, also 
see 9 Cir., 137 F. 2d 755; Arkansas Oil & Mining Co. v. Murray Tool & 
Supply Co., 8 Cir., 127 F. 2d 564. 

Under Chapter 3 of the Bankruptcy ‘Act, supra, if the bank in this 
case had entered the note against the real estate interests of the com- 
pany, said action would not have been an act of bankruptcy since the 
company was not insolvent. 

Taking into consideration the value of the assets, the liabilities and 
the lack of insolvency on the part of the debtor corporation, I believe 
that just cause exists to depart from the rule which exists in bankruptcy, 
that the absolute right to set-off exists. Irrespective of the acceptance 
and confirmation of the plan in reorganization, the trustees must have 
the power to gather in the assets and keep the business going. The need 
for funds is best exemplified in this case when consideration is given to 
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the fact that it was necessary for the Court to authorize the Trustees 
to issue certificates of indebtedness up to $200,000, in order that the 
business could be continued in operation, and that $75,000 has now 
been borrowed. 

It is my opinion that the recognized principles of equity prohibit the 
allowance of a right of set-off in a corporate reorganization proceeding 
where the company is not insolvent and no understanding or agreement 
existed that the bank was to have a lien against general deposits as 
security for indebtedness. 

The able argument of counsel for the Bank has been given thorough 
and careful consideration, but I am driven to the conclusion that the 
funds should be delivered to the Trustees; for to do otherwise would 
grant to the bank a preference which would be inconsistent with the 
purposes and intent of the Bankruptcy Reorganization Act. 

Under no circumstances should the bank be entitled to set off the 
amount of deposits made by the debtor on the date the petition for re- 
organization was filed. The mutual accounts between a bankrupt and 
his bank of deposit are closed by operation of law at the time the peti- 
tion in bankruptcy is filed, and no right of set-off under the Bankruptcy 
Act exists in the bank as to deposits made after that time even though 
neither party knew of the filing of the petition when the deposit was 
made. In re Michaelis & Lindeman, D. C., 196 F. '718; 128 A. L. R. 812; 
In re Montgomery Bros., D. C., 51 F. 2d 284. 

In a reorganization proceeding the rights of the parties are fixed as 
of the date of the filing of the petition, and a bank is not entitled to set _ 
off debts owed it by a debtor against deposits made by the corporation 
after the filing but before the approval of a petition for reorganization. 
8 C. J.S., Bankruptcy, § 851c, page 1812; 8 C. J.S., Bankruptcy, § 857d, 
page 1827; In re Hotel Martin Co. of Utica, 2 Cir., 83 F. 2d 231. 

It might be that some of the deposits were made on July 30, 1948 
prior to the filing of the petition in reorganization. No record was kept 
by the Clerk of Courts as to the hour of the day the petition was filed. 

Regardless, the general rule in a judicial proceeding is that fractions 
of a day are not to be regarded, and all transactions on the same day are 
to be regarded as occurring at the same instant time. The exception to 
the rule is that when the application of the general principle would re- 
sult in manifest justice. If so, the exact hour or minute at which acts 
were done may be shown in order to prevent a great mischief or incon- 
venience. Moore v. Third National Bank at Philadelphia, Appellant, 41 
Pa. Super. 497; 85 A. L. R. 382. 

The Bank had held the demand note since July 9, 1947. The de- 
posits received on July 30, 1948, in the amount of $7,736.66, in no way 
changed or altered the Bank’s position. The Bank did not extend credit 
in reliance on the deposit made during the day that the petition for re- 
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organization was filed and approved. There does not appear to be any 
equitable reason why the Bank should be preferred or why it has any 
greater claim to the money covered by the deposit of $7,736.66 than the 
other creditors of the company. I see no reason why the general rule 
that the law will not take note of a fraction of a day should be departed 
from for the benefit of the bank. Moore v. Third National Bank at 
Philadelphia, supra; 85 A. L. R. 382. . 

The deposits of $7,736.66 made by the debtor on the date the peti- 
tion in reorganization was filed, and the payments made by the Bank on 
the same day of checks previously drawn by the debtor are reflected in 
the balance of $20,776.08. Equity, in my judgment, requires that the 
credit taken by the Bank for the checks paid be permitted to stand. 

An appropriate Order will be filed. 


Order 

And Now, this 13th day of October, 1948, the Producers Bank and 
Trust Company, Bradford, Pennsylvania, is hereby directed to turn 
over to Henry A. Satterwhite and H. W. Tutchings, Trustees of the 
Susquehanna Chemical Corporation, debtor in reorganization under 
Chapter X of the Bankruptcy Act, the amount of $20,776.08 which was 
on deposit in the four separate checking accounts of the debtor in said 
bank on July 30, 1948, the date of the filing and approval of the Petition 
in Reorganization. 


Survivor Not Entitled to Proceeds of Joint 
Bank Account 





Bianchi v. Bedell, Superior Court of New Jersey, 63 Atl. Rep. (2d) 273 





It is settled law that merely placing the name of a person on the 
bank signature card with that of the depositor, permitting the with- 
drawal of funds by either as a matter of convenience, does not in 
itself give said person the proceeds of the bank accounts. To sus- 
tain a gift inter vivos, there must be not only a donative intention, 
but a complete surrender by the donor of all control over the prop- 
erty given. 

In this case the proofs show that depositor always retained posses- 
sion of the bank books. All the deposit slips offered in evidence de- 
positing moneys in the joint accounts were made out in the name of 
the depositor. Moreover, daughter of depositor did not make any 
withdrawals during mother’s lifetime. It would thus appear that 
the decedent negatived any presumption that the moneys in the 
joint account were to be the property of her daughter. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §436. 
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Proceeding by Ovid C. Bianchi, executor of the estate of Jennie X. 
Smith, deceased, against Gladys M. Bedell or Mary G. Bedell and others, 
to distribute the residue of decedent’s estate, including proceeds of cer- 
tain bank accounts. 

Judgment in accordance with opinion. 

Ovid C. Bianchi, of Orange, pro se. 

Hein & Smith and Bernard Hein, both of Hackensack, for defendant, 
Gladys M. Bedell. 


FREUND, J.—Jennie X. Smith died testate on June 2, 1947. Her 
last will and testament dated May 5, 1947 was probated, and the plain- 
tiff herein qualified as executor thereunder. After certain specific be- 
quests, the testatrix left her residuary estate to her three children, 
George Smith, ‘Arnold Smth and Gladys Bedell, equally, to be paid as 
follows:—one-third to Gladys Bedell, and the other two-thirds to Arnold 
and George Smith in monthly instalments of $50 or more, at the discre- 
tion of the executor. 

Some years before her death, Jennie X Smith transferred her bank 
savings accounts from her individual name into the names of herself 
and her daughter, Gladys M. Bedell or Mary G. Bedell. At the time 
of her death, three such bank accounts with total deposits of approxi- 
mately $18,500 existed; two with the Orange Savings Bank in the name 
of “Jennie X. Smith or Mary G. Bedell” and one with the Orange Valley 
Bank in the name of “Jennie X. Smith and Gladys M. Bedell.” 

On September 5, 1947, Gladys M. Bedell, the defendant herein, re- 
quested the executor to transmit to her 50 per cent of the proceeds of 
the three bank accounts. On March 2, 1948, she claimed all the moneys 
on deposit in said accounts. Three days after her mother’s death, she 
signed two withdrawal checks on two of the joint savings accounts, each 
payable to the order of the executor for $3,000. The funds so withdrawn 
were invested in a mortgage made to the executor of the decedent’s es- 
tate as mortgagee, which mortgage has since been paid and the proceeds 
deposited in the executor’s account. 

There was no testimony that any part of the money in the joint sav- 
ings accounts belonged to Gladys M. Bedell or that she ever during her 
mother’s lifetime claimed any part of it. The first time she made any 
claim was about three months after her mother’s death. 

The complaint seeks a judgment to distribute the residue of de- 
cedent’s estate, including the proceeds of the accounts herein referred to. 
The defendant, Gladys M. Bedell, in her answer claims all the cash on 
deposit in the savings accounts, and that decedent in her lifetime made 
a specific gift to her. 

There was in evidence an earlier will of decedent, dated June 6, 
1942, five years prior to the date of the will which was probated. While 
the will of decedent dated May 5, 1947, superseded the earlier will by 
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revocation, two of the joint accounts now in dispute were in existence 
when the earlier will was made, and therein the attitude and intention 
of the decedent with respect to the disposition of the joint accounts is 
unmistakably stated, viz.: “Joint bank accounts were always intended 
by me to belong to and to be payable to my estate if I predecease my 
daughter . . . that the funds deposited in said joint bank accounts were 
always exclusively my funds and monies, and no part of the same were 
the funds or monies of my said daughter, and that said joint bank ac- 
counts were created merely for the sake of convenience during my life- 
time, so that my said daughter could draw therefrom during my life- 
time, such monies as I might need; therefore, the funds to the credit of 
said joint bank accounts are my funds and at the time of my death are 
and will be part of my estate devised and bequeathed by this my last 
will and testament.” 


On behalf of the defendant, Gladys M. Bedell, it is argued that the 
will of 1942 was “admittedly void and nugatory” because it was revoked 
by the later will. Of course, the prior will is invalid for testamentary pur- 
poses, but it is of some evidential value as a declaration of the intention 
of the decedent regarding the bank accounts, to be considered together 
with the other evidence in the case. The later will made no mention of 
the joint accounts, but it is not to be inferred therefrom that the testa- 
trix had completely changed her intention with respect to the moneys on 
deposit. 

The proofs further show that the decedent always retained possession 
of the bank books. They were hidden in a small steel cash box, the key 
to which was kept in a place known only to herself; and it was only 
shortly before her death that she told her children where to find the key 
and that the bank books were in the box. It would thus appear that the 
decedent negatived any presumption that the moneys in the joint ac- 
counts were to be the property of her daughter. Moreover, after de- 
cedent’s death, the bank books were delivered to the executor. All the 
deposit slips offered in evidence depositing moneys in the joint accounts 
made out in the name of “Jennie X. Smith.” From the withdrawal slips 
offered in evidence, it appears that, with the exception of the two with- 
drawals for mortgage investment, Gladys M. Bedell made only four 
withdrawals from the joint accounts—and those, after her mother’s 
death. 


It is settled law that merely placing the name of the defendant, 
Gladys M. Bedell, on the bank signature card with that of the decedent, 
permitting the withdrawal of funds by either as a matter of convenience, 
does not in itself give decedent’s daughter the proceeds of the bank ac- 
counts. It is elementary that to sustain a gift inter vivos, there must 
be not only a donative intention, but a complete surrender by the donor 
of all control over the property given. Skillman v. Wiegand, Ch. 1896, 
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54 N. J. Eq. 198, 33 A. 929; Taylor v. Coriell, Ch. 1904, 66 N. J. Eq. 
262, 57 A. 810; Rush v. Rush, Err. & App. 1946, 188 N. J. Eq. 611, 49 
A. 2d 238; Stiles v. Newschwander, Err & App. 1947, 140 N. J. Eq. 591, 
54 A. 2d 767; Bendix v. Hudson County National Bank, Err. & App. 
1948, 142 N. J. Eq. 487, 59 'A. 2d 253. 


Judgment will be entered in accordance with the foregoing conclu- 
sions. 


No Recovery Against Bank for Wrongful Payment 
of Township Funds to Treasurer 





American Surety Co. of New York v. Trenton State Bank of Trenton, 
Sureme Court of Michigan, 35 N.W. Rep. (2d) 260 





Various checks payable to treasurer of town and endorsed by him 
for deposit were presented to defendant bank designated by the town- 
ship board as depository for the township funds. In some instances 
such checks were cashed by defendant, and in other instances deduc- 
tions were made from the checks, the amount thereof being paid to 
the treasurer and the balance deposited to the credit of the town- 
ship. Suit was brought by the surety on treasurer’s bond as assignee 
of township against defendant bank for alleged wrongful payment of 
township funds to treasurer who was allegedly short in his accounts. 
It was held that in the absence of knowledge charging defendant bank 
with notice that the treasurer was misappropriating funds, the surety 
was not entitled to recovery on the ground of wrongful payment. 


Action by the American Surety Company of New York, a New York 
corporation, against the Trenton State Bank of Trenton, Michigan, a 
Michigan banking corporation, in reliance on an assignment from the 
township board of Monguagon Township to recover for cash payments 
allegedly wrongfully made by defendant to the township treasurer. From 
the judgment, plaintiff appeals. 

Judgment affirmed. 

Before the Entire Bench, except BUTZEL, J. 

Butzel, Levin, Winston, Youngjohn & Quint, of Detroit, for appellant. 

Dickinson, Wright, Davis, McKean & Cudlip, of Detroit (Max L. 
Veech and Thomas C. Tilley, both of Detroit, of counsel, for appellee. 


CARR, J.—During the period from April, 1935, to August, 1943, 
Frank Matthews was treasurer of Monguagon Township in Wayne 
County, and the plaintiff company was surety on his statutory bond. 
Following an audit of the books of the treasurer in the summer of 1943, 
the township board claimed that a shortage existed. After some negotia- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §410. 
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tions plaintiff paid to the township a sum somewhat in excess of $10,000. 
At the time of such payment the board adopted a resolution assigning 
to the plaintiff “all rights and remedies which said Township of Mon- 
guagon, Michigan, has or may have in connection with or arising out of 
said shortage in the accounts of said Frank Matthews as Treasurer of 
said Township against not only said Frank Matthews, but also any other 
person, firm, or corporation.” 

By resolution adopted each year pursuant to Act No. 40, § 2, Pub. 
Acts 1932, Ist Ex. Sess., Comp. Laws Supp. 1940, § 2746-10, Stat. Ann. § 
3.752, defendant and the Peoples State Bank were designated by the 
township board as depositories for the township funds. With the ex- 
ception of the first two such resolutions and the resolution adopted in 
1939, it was specifically designated that each of said banks should re- 
ceive equal amounts by way of deposits, or approximately so. In ac- 
cordance with the direction of the township board, the treasurer estab- 
lished an account in the defendant bank and presumably did likewise 
in the Peoples State Bank. 

It is conceded that the account with defendant was established in 
accordance with the following agreement: 


“Township of Monguagon 

“Individual Account Requiring Three Signatures, 

“Trenton State Bank 

“Trenton, Michigan 

“The bank is hereby authorized to recognize the signature executed 
herewith in payment of funds or transaction of any other business of 
said party. 

“In receiving items for deposit or collection, this Bank acts only as 
depositor’s collection agent, and assumes no responsibility beyond the 
exercise of ordinary care. All items are credited subject to final pay- 
ment in cash or solvent credits. This Bank shall have the right to for- 
ward items to correspondents including any Federal Reserve Bank and 
this Bank shall not be liable for default or neglect of said correspondents 
nor for losses in transit, nor shall any correspondent be liable except for 
its own neglect. The depositor specifically authorizes this Bank to au- 
thorize Federal Reserve Banks to handle such items in accordance with 
provisions of Regulation ‘J’ series of 1930 of the Federal Reserve Board, 
effective September 1, 1930, and/or such alterations or amendments 
thereto as may from time to time be adopted by such Board. 

“This Bank or its correspondents may send items directly or indi- 
rectly to any Bank without investigation of its standing, including the 
payor, and accept drafts or credits as conditional payment in lieu of 
cash. This Bank may charge back any item, at any time before final 
payment whether returned or not, also any item drawn on this Bank not 
good before the close of business on the day deposited. In case of bills 
of lading, drafts or other deposited items placed to the credit of the 
shipper or depositor who has been suffered to check against them, this 
Bank at its option shall be deemed the bona fide holder of such items 
and no interest in the goods shall remain in the shipper or depositor. 

“On the first of each month cancelled checks and statements of ac- 
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count covering the transactions of the preceding month will be ready 
for delivery to the undersigned. If the undersigned is a depositor at the 
main office of the Bank, the same will be mailed to and at the risk of 
the undersigned, unless directions are given below that the same are to 
be held at the Bank to be called for. If the undersigned is a depositor at 
one of the branches of the Bank, such cancelled checks and statements 
of account will on the first of each month be ready for delivery to the 
undersigned when called for at such branch. The undersigned agrees to 
examine the same and that all objections to any item thereof for any 
cause whatsoever (whether then known or unknown) not made on or 
before the 15th day of the month succeeding that covered by such state- 
ment, shall be absolutely barred and waived. 

“Please typewrite name on this side. 


“William F. Von Moll 

“Frank Matthews 

“Francis S$. Thomas. 

“Write Signature on this side. 

“(Signed) W. F. Von Moll, 
“Supervisor 

“(Signed) Frank Matthews, 
“Treasurer 

“(Signed) Francis S$. Thomas, 
“Clerk.” 


During the years 1940, 1941, and 1942, various checks payable to 
the treasurer of Monguagon Township and endorsed by him for deposit 
were presented to the defendant bank. In some instances such checks 
were cashed by defendant, and it is claimed that a total of $1,577.04 was 
paid to Matthews by defendant. In other instances deductions were 
made from the checks, the amount thereof being paid to the treasurer 
and the balance deposited to the credit of the township. The aggregate 
of the cash payments to the treasurer was $3,915.67. Handling of the 
account in defendant bank, and withdrawals therefrom, are not involved 
in the case. 


In April, 1945, plaintiff brought suit against defendant in reliance on 
its assignment from the township board, claiming in substance that de- 
fendant acted wrongfully in making the cash payments to Matthews and 
that defendant was in consequence liable to plaintiff. The declaration 
further alleged that on information and belief the sums drawn by 
Matthews were not redeposited to the credit of the township nor used 
for its benefit, but were converted by Matthews to his own use. It is 
apparent that plaintiff’s alleged cause of action sounds in tort. How- 
ever, the second count of the declaration, while repeating the averments 
of wrongful conduct as set forth in the first count, purports to be in as- 
sumpsit. The argument is made that defendant was bound to account 
to the township in the full amount of the checks received by it from the 
treasurer, whether cashed or deposited, and that having failed to do so 
it is now liable to plaintiff. Defendant points out that the assignment 
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on which plaintiff relies does not cover any such asserted cause of action. 
Plaintiff's right to recover in this case must depend on whether it has 
sustained by proper proofs its theory that defendant was guilty of wrong- 
ful conduct resulting in damage to the township, which plaintiff is en- 
titled to recover by virtue of a right of subrogation under the assign- 
ment. 

On the trial of the case plaintiff offered proofs tending to show the 
facts above set forth. Presumably for the purpose of establishing a 
shortage, it offered in evidence as exhibits an audit and a report. The 
record justifies the inference that the exhibits were ostensibly based on 
the books of the township. Said books were not offered in evidence, nor 
was the deposition of the auditor, previously taken, formally offered. 
Counsel for plaintiff indicated at one time that he would read the dep- 
osition, but it does not appear that he undertook to do so. An objec- 
tion to the audit and the report was sustained. The testimony disclosed 
that Matthews died in the fall of 1946, before the trial began. 

When plaintiff rested its case counsel for defendant moved for judg- 
ment in its favor, contending in support of such motion that plaintiff 
had failed to show any misappropriation of township funds by the treas- 
urer or that the defendant was guilty of wrongful conduct in making to 
Matthews the payments involved in the case. The motion was taken 
under advisement, whereupon defendant rested. After the submission 
of the case the trial judge filed an opinion holding that plaintiff had not 
sustained the burden of proof resting on it, in that it had failed to show 
misappropriation of the money paid by defendant to Matthews. Judg- 
ment was entered accordingly, and plaintiff has appealed. 

The first question for consideration is whether the trial court erred 
in sustaining the objection to the exhibits above referred to, the audit 
and the report. We do not have the proffered exhibits before us. It 
does not appear that plaintiff asked to have these exhibits included in 
the record returned to this court. As before noted, the books of the 
township, on which the audit and report were presumably based, were 
not offered in evidence; and the same situation obtained with reference 
to the deposition of the auditor, which was apparently taken for use on 
the trial but not actually offered. Under the situation presented, the 
trial court was not in error in sustaining the objection to the exhibits. 
In Michigan Bankers’ Ass’n v. Ocean Accident & Guarantee Corp., Ltd., 
274 Mich. 470, 264 N. W. 868, 872, this court considered the admissibility 
of a bank examiner’s report in a case involving the solvency of a bank 
at a certain time. The books of the bank were in court. Commenting on 
the situation, it was said: 


“It is altogether likely that had the figures contained in the audit of 
the bank examiner been offered in evidence stripped of this inadmissible 
matter, as a summary based upon the books of the bank, they might 
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have been admitted; it being a general rule, that where books and docu- 
ments introduced in evidence at the trial are multifarious and volumi- 
nous and of such a character as to render it difficult for the court or 
jury to comprehend the material facts without schedules containing ab- 
stracts thereof, it is within the discretion of the trial court to admit such 
schedules verified by the sworn testimony of the person by whom they 
were made. But, in all such cases, the procedural rule against unfair 
advantage as well as the right of cross examination by the opposite party 
make it necessary the adverse party have an adequate opportunity to 
examine such schedules and compare them, if desired, with the original 
record to prepare for cross-examination, Boston & Worcester Railroad 
Corp. v. Dana, 1 Gray 83, 67 Mass. 83; 2 Wigmore on Evidence, § 1250, 
5 Wigmore on Evidence (2d Ed.), § 1230; 1 Greenleaf on Evidence (9th 
Ed.) § 94; 1 Elliott on Evidence, § 210; 2 Jones Blue Book on Evidence, 
206.... 

. “The admission of the figures of the bank examiner was, in the sound 
judgment and discretion of the trial court, as summaries based upon 
the examination and audit of the bank, but of themselves they were, as 
to the defendant, devoid of probative force, and hearsay, and excluded 
as such by the best evidence rule as applied by the trial court. The 
court did not err under the circumstances in rejecting the reports of the 
bank examiner as offered.” 


Likewise in Thompson v. Walker, 253 Mich. 126, 234 N. W. 144, 145, 
it was said: 


“The auditor could not testify from his examination, in advance, of 
the books, what they would show, if introduced in evidence. It is the 
books, the contents of which may be summarized, which must be present 
in court, and introduced in evidence, and the witness may testify to 
what the books show.” 


The principal question at issue is whether the proofs introduced by 
plaintiff on the trial were sufficient to establish its right to recover against 
defendant. As before noted, both sides rested, and the case was in con- 
sequence submitted to the trial court on the merits. It was determined 
accordingly, and judgment was entered for the defendant on the basis 
of the trial court’s finding that plaintiff had not sustained the burden 
of showing that Matthews was guilty of misappropriating the township 
funds here in question. If the township had been the party plaintiff 
here, the burden would have rested on it to establish by competent 
proof a shortage in the township funds, wrongful conduct on the part 
of the defendant in paying cash to Matthews on the checks, and damage 
to the township resulting therefrom. Under its claim of subrogation 
based on the assignment by the township board, plaintiff was in no better 
position. The alleged shortage was not established by competent proof. 
As above indicated, the audit and the report were apparently offered for 
that purpose but were properly held incompetent. The recitals in the 
resolution of the township board, by which plaintiff’s alleged cause of 
action was assigned to it, cannot be regarded as substantive proof that 
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Matthews was short in his accounts with the township. If any such 
effect were to be given to the resolution, it would be thereby rendered 
self-serving and incompetent on that ground for the purpose of estab- 
lishing the alleged shortage. The resolution was presumably received 
in evidence to show the assignment. The recitals in question were based 
on the audit and the report, as to the contents of which we have no proof 
in the record before us. 

Neither does it appear from the evidence that defendant acted wrong- 
fully in making to Matthews the payments in question. In support of 
its claim in this regard, plaintiff relies on the decision in Seaboard Surety 
Co. v. State Savings Bank of Ann Arbor, 307 Mich. 48, 11 N. W. 2d 321. 
There the plaintiff was surety on the bond of the county clerk of Wash- 
tenaw County, and brought suit as assignee of said county. The pro- 
ceeds of checks constituting payments of public monies were permitted 
by the defendant bank to be deposited by the clerk in his personal ac- 
count in the bank, although such checks were payable to him in his offi- 
cial capacity. It appeared, from the proofs introduced by plaintiff, that 
while a portion of the sums so deposited were paid over to the county 
on the checks of the clerk, the balance was drawn out for other pur- 
poses. One check in the sum of $93.82, payable to the clerk in his offi- 
cial capacity, was cashed by the bank. It was undisputed that the 
money so drawn was not deposited to the credit of the county and that 
the county did not receive the benefit of it in any way. Under the proofs 
a misappropriation of the money not received by the county, for which 
plaintiff recovered judgment in the circuit court, was clearly shown. The 
judgment in plaintiff’s favor was affirmed by this court (three justices 
dissenting) on the ground that, in allowing the clerk to deposit these 
checks in his private account in defendant bank, the latter had made it- 
self a party to an unlawful act and was in consequence liable for result- 
ing damage. It was declared in an opinion concurred in by three mem- 
bers of the court that certain statutes of the state should be construed 
as applicable to the county clerk in the handling of public monies, that 
his authority was limited accordingly, and that the defendant bank was 
bound to take cognizance of the situation. Two justices concurred in 
affirmance on the ground that while the statutes above referred to were 
not applicable, nevertheless the defendant had notice sufficient to put it 
on inquiry when it permitted the clerk to deposit public monies in his 
personal account. Both opinions for affirmance predicated liability on 
the basis of the defendant’s knowledge that the county clerk was con- 
verting public monies to his own use. As before stated, the proofs dis- 
closed that checks drawn on such account for the private purposes of 
the clerk were honored, and the recovery was for the money which the 
county did not receive. The check that was cashed by the defendant 
bank was not specifically discussed in either affirming opinion. It may 
be inferred, however, that the majority of the court considered that the 
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defendant bank, through and because of its knowledge of the clerk’s 
handling of his personal account, was charged with notice, or at least 
put on inquiry, as to the contemplated use of the proceeds of the check 
that was cashed. 

In the case at bar there is, of course, no question as to the character 
of the funds constituting the proceeds of the checks payable to the town- 
ship treasurer in his official capacity. Such proceeds were public monies 
and it was the duty of the treasurer, under the statute above cited, to 
deposit them in one of the depositories designated by the township board. 
It was also his duty to maintain the deposits in the two banks in approx- 
imately equal amounts as directed by the resolutions of the board. If, 
in order to accomplish this result, Matthews had cashed a check in the 
defendant bank and had deposited the proceeds in the other depository 
such act would not have been wrongful. So far as this record shows, 
that is precisely what may have happened in the instant case. No at- 
tempt was made to prove what deposits were made to the credit of the 
township fund in the Peoples State Bank. The situation here presented 
is quite different from that involved in Seaboard Surety Co. v. State 
Savings Bank of Ann Arbor, supra. There the defendant bank knew, or 
should have known, that the clerk was misappropriating public funds. 
In the case at bar the proofs introduced by plaintiff on the trial were not 
sufficient to establish that fact. 

Other questions argued by counsel in their briefs have been consid- 
ered but, in view of the conclusions above indicated, do not require 
discussion. On the evidence before him, the trial court decided the case 
correctly. The judgment is affirmed, with costs to defendant. 


BUSHNELL, C. J., and SHARPE, BOYLES, REID, NORTH, and 
DETHMERS, JJ., concur. 





Postdated Checks as Bills of Exchange 





Daine v. Price, Municipal Court of Appeals for the District of Columbia, 
63 Atl. Rep. (2d) 767 





Postdated checks are considered as negotiable instruments similar 
to bills of exchange payable at a future date, and the purpose of a 
-postdated check is to obtain an extension of credit. 


Appeal from the Municipal Court for the District of Columbia, Civil 
Division. ; 
Replevin action by Sigmund and Rose Price, trading as Price Re- 


NOTE—For similar decisions sce B. L. J. Digest (Fifth Edition) §90. 
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frigeration Company, against Frank Daine. From a judgment for plain- 
tiffs, defendant appeals. Reversed. 

Josiah Lyman, of Washington, D. C. (Kathryn M. Schwarz, of 
Washington, D. C., on the brief), for appellant. 

Dan Piver, of Washington, D. C., for appellees. 

Before CAYTON, Chief Judge, and HOOD and CLAGETT, Asso- 
ciate Judges. 


CLAGETT, A.J.—Plaintiffs Price sued in replevin to recover an 
electric delicatessen case and computing scale having a total value of 
$1,085 from defendant’s store. They based their claim upon a condi- 
tional sales contract signed by defendant. He defended upon the ground 
that he had previously purchased the chattels from plaintiffs and had 
never transferred title back to them and therefore there was no basis 
for the replevin suit. Judgment was given against defendant by the trial 
court and he prosecutes this appeal. 

It is not disputed that the articles were sold by plaintiffs by an oral 
agreement under which defendant gave three checks. The first, for $600, 
was dated on the date of the sale and was cashed by plaintiffs. The 
others, for $400 and $85, respectively, were postdated. Delivery of the 
chattels was made to defendant at or shortly after delivery of the checks. 
Subsequently the $400 postdated check was dishonored by defendant’s 
bank. One of plaintiffs thereupon called upon defendant, who executed 
a promissory note, a certificate of installation, and the conditional sales 
contract which is in dispute. 

The conditional sales contract, in the usual form of such documents, 
was phrased as though it represented the first contract between the 
parties. It was dated about seven weeks after the original transaction. 
It treated the $600 already paid as “cash with order” and provided for 
the payment of the balance, together with a finance charge, in 12 
monthly installments. Under it title to the chattels would “remain” in 
the seller (Price) until payment in full was made. The certificate of 
installation recited that the chattels had been delivered and installed 
in defendant’s store in accordance with the conditional sales contract. 

Although one of plaintiffs testified regarding the transaction, he gave 
no details of the conversation leading up to the signing of the condi- 
tional sales contract. Defendant said he had signed without having 
read the document or having it read to him and after plaintiff Price had 
told him he wanted the paper so that he could obtain money on it from 
his bank. He said plaintiff had added that the document would make 
it possible for defendant to pay in small monthly installments. Defend- 
ant made none of the monthly payments called for by the promissory 
note and the conditional sales contract and about four months later 
plaintiffs began this action and had the chattels seized. 

Defendant urges that the conditional sales contract was invalid and 





~ —— 


THE BANKING LAW JOURNAL 341 


ineffective because plaintiffs did not have title or any property. in the 
chattels at the time it was executed and that they could not “retain” 
a title they did not have. He also charges that the conditional sales 
contract was secured fraudulently and without consideration. While 
the trial judge made only a general finding in favor of plaintiffs, it must 
be presumed that he considered the question of fraud and found against 
defendant on that score. There is nothing in the record which would 
support a contrary finding,’ and on this issue the decision of the lower 
court must stand. Defendant’s other points merit further consideration. 

Examining the conditions existing when the chattels were delivered, 
we conclude that property in the chattels passed at that time to defend- 
ant. Nothing remained to be done but the completion of payment. The 
Uniform Sales Act, in force in the District of Columbia, provides that 
in a sale of specific goods property is transferred to the buyer at such 
times as the parties to the contract intend.? It provides further that 
unless a contrary intention appears in an unconditional contract to sell 
specific goods in a deliverable state property passes to the buyer when 
the contract is made, and it is immaterial whether time of payment or 
delivery be postponed* MHere not only does no contrary intention 
appear but all the facts indicate that the parties intended a completed 
sale. The chattels were delivered. In the case of a so-called cash trans- 
action in which the passage of title depends upon payment, a check is 
generally considered conditional payment only and does not operate to 
effect payment unless the check is itself paid. But it is clear that this 
was not a “cash” transaction. Although one of the checks was dated 
as of the date of the sale and was cashed immediately, the other two 
were postdated. Postdated checks are considered as negotiable instru- 
ments similar to bills of exchange payable at a future date,® and the 
purpose of a postdated check is to obtain an extension of credit® It 
follows that under the Sales Act property in these chattels passed to 
defendant when the first sale was made, several weeks before the sign- 
ing of the conditional sales contract. 

It also follows that the plaintiffs retained no lien on the chattels 
when they were sold to defendant. A seller’s lien is predicated upon 
possession and is lost when the buyer lawfully obtains possession of the 
goods.” 


1 Zier v. Eastern Acceptance Corporation, D.C.Mun.App., 61 A.2d 106. 

2 Code 1940, 28—1202; Secor v. Charles H. Tompkins Co., D.C.Mun.App., 45 A2d 
117; Barde Steel Products Corp. v. Commissioner of Internal Revenue, 2 Cir., 40 
F.2d 412, certiorari denied Barde Steel Products Corp. v. Burnet, 282 US. 858, 51 
S.Ct. 30, 75 L.Ed. 756. 

3 Code 1940, 28—1208. See Uniform Laws Annotated, Sales §$ 18 and 19 and cases 
there cited; 2 Williston, Sales § 260 et seq. 

4 Standard Inv. Co. v. Town of Snow Hill, N. C., 4 Cir., 78 F.2d 33; sce also Pub- 
licker Comercial Alcohol Co. v. Harger, 129 Conn. 655, $1 A.2d 27. 

5 State v. Langer, 46 N.D. 462, 177 N.W. 408. 

6 Lovell v. Eaton, 99 Vt. 255, 188 A. 742. 

T Code 1940, 28—1405; Poor v. American Locomotive Co., 7 Cir., 67 F.2d 626. 
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The effectiveness of the conditional sales contract must be consid- 
ered in light of the status of the chattels at the time the contract was 
made. Defendant’s contention that it was ineffective because it lacked 
consideration is not well founded. The antecedent debt could furnish 
valid consideration for a security transaction of this nature. Regard- 
less of the question of consideration, however, it remains true that there 
is no evidence that property in the chattels was ever transferred back 
to plaintiffs prior to the making of the conditional sales contract. Pos- 
session was not redelivered to plaintiffs nor was there any return of the 
consideration previously paid. Plaintiffs urge that the parties merely 
replaced the original sales contract with the conditional sales contract 
in which the sellers reserved title to themselves. But, as already pointed 
out, the first transaction was a completed sale at the time of the signing 
of the conditional sales contract, and there is nothing in the record to 
indicate that the parties rescinded the first sale. Under that part of the 
statute of frauds which is incorporated in the Uniform Sales Act,® a 
contract to sell or a sale of goods of this character is not enforceable by 
action unless the buyer accepts part of the goods and actually receives 
the same or makes part-payment therefor or unless a note or memoran- 
dum in writing of the contract or sale be signed by the party to be 
charged or his agent. 


The record is entirely barren of any evidence which would indi- 
cate that the parties intended to accomplish more than was con- 
tained in the terms of the written conditional sales contract. We have 
no doubt that the parties could have retransferred title to plaintiffs and 
thus have accomplished an effective security transaction. However, 
the conditional sales contract did not do so. There are no words of 
grant or conveyance from defendant to plaintiffs. Instead it purported 
to represent only a sale from plaintiffs to defendant, with retention of 
title in plaintiffs. By it plaintiffs purported to sell something which they 
did not own. The plaintiff who testified did not say that the question 
of transferring the property from defendant was discussed, and defend- 
ant’s testimony negatived any such idea. We find no authority and 
plaintiffs have given us none for holding that personal property may 
be sold under a conditional sales contract when the purported seller has 
no title to the property and when it is totally owned by the buyer and 
when the only interest of the seller in the property is that he has not 
been fully paid the consideration for a previous sale. The sellers had 
and probably still have remedies available for collecting the balance due 
on the sale of the chattels. It is possible that the transaction could be 
construed as a chattel mortgage since a chattel mortgage and a condi- 





8 $6 AmJur., Mortgages § 106; 10 AmJur., Chattel Mortgages § 49. 
® Code 1940, 28—1104. 
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tional sale are the same in many respects although different in form.?° 
We have no occasion to pass upon that question here since it is not 
raised. In any event since plaintiffs have failed to show a retransfer of 
property in the chattels to themselves subsequent to the first sale re- 
plevin was not available to them. It is fundamental that the gist of 
the action of replevin is plaintiff’s right to immediate possession and 
defendant’s wrongful taking or wrongful or unlawful detention." 
Reversed. 


10 2 Williston, Sales § 337. 
11 §4 CJ., Replevin § 4; Code 1940, 16—1801. 


Failure of Trust Company to Disclose Investment 
in Mortgage Participation and Self-dealing 





In re Hildreth’s Will, Supreme Court, 85 N. Y. Supp. (2d) 829 





Trust company, in its capacity both as executor and as trustee, 
allotted to the estate and to the trust the mortgage participations 
in question, which it itself owned. Provision in 1930 banking law, 
then in force, conditioned the legality of such investments upon trust 
company’s giving prompt notice thereof to each person “entitled to 
the income therefrom.” The requirement was not only that the 
notice state that the investments were in mortgage participations, 
but that they were self-dealing transactions. Trust company failed 
to give such notice and consequently the investments were held 
illegal. 


Proceeding in the matter of the judicial settlement of the account of 
proceedings of the Central Hanover Bank & Trust Company, as execu- 
tor of and trustee under the last will and testament of Samuel C. 
Hildreth, deceased, and to have ratified and confirmed an agreement 
dated February 24, 1931, between the executor, and Mary Ellen Hildreth, 
widow and sole legatee of the decedent, purporting to settle an account 
by the executor, for the period up to November 5, 1930. From a decree 
of the Queens County Surrogate’s Court, entered July 13, 1945, settling 
the accounts, and confirming and ratifying the agreement, and from two 
orders and also from two decisions, described in the notice of appeal as 
“orders”, dated, respectively, December 23, 1942, June 10, 1943, Octo- 
ber 19, 1943, and January 23, 1945, Mary Ellen Hildreth appeals. 

Decree, and order dated October 19, 1943 reversed; appeals from de- 
cisions dated December 23, 1942 and January 23, 1945 dismissed; ap- 
peal from order dated June 10, 1943 dismissed. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §508. 
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See also 272 ‘App. Div. 916, 72 N. Y. S. 2d 363. 

Before CARSWELL, Acting P. J., and JOHNSTON, ADEL, SNEED 
and WENZEL, JJ. 

Edward Lazansky, of New York City (Frederick L. Kane, of New 
York City, on the brief), for appellant. 

Francis S. Bensel, of New York City (Albert Stickney and Arthur 
W. Siegrist, both of New York City, on the brief), for respondent. 


PER CURIAM.—This is a proceeding for the settlement of respond- 
ent’s accounts as executor and trustee of the will of decedent, who died on 
September 24, 1929. Appellant is the decedent’s widow and the sole lega- 
tee, except for a trust for the benefit of decedent’s sister during her life- 
time, which sister survived the decedent but has since died, and of which 
trust the widow is the sole remainderman. She appeals from a decree of 
the Surrogate’s Court of Queens County, entered the 13th day of July, 
1945, settling the said accounts, and confirming and ratifying a certain 
agreement between respondent and appellant, dated February 24, 1931, 
purporting to settle an accounting by respondent, as executor, for the 
period up to November 5, 1930, and from two orders and also from two 
decisions, which are described in the notice of appeal as “orders.” 

At the times that respondent, in its capacity both as executor and 
as trustee, allotted to the estate and to the trust the mortgage participa- 
tions in question, which it itself owned, in the year 1930 and prior to 
November 5th of that year, subdivision 7 of section 188 of the Banking 
Law, as amended by chapter 385 of the Laws of 1917, then in force, con- 
ditioned the legality of such investments upon respondent’s giving 
prompt notice thereof to each person “entitled to the income there- 
from.” The requirement was not only that the notice state that the 
investments were in mortgage participations, but that they were self- 
dealing transactions. Matter of Ryan’s Will, 291 N. Y. 376, 408, 52 
N. E. 2d 909, 924. Respondent failed to give such notice, unless it be 
found in the account, which it rendered, as executor, to appellant, in 
November of 1930, about nine months after the first investment and 
more than six months after the last; or in two statements sent by it to 
decedent’s sister, the first dated March 25, 1930, and the second in Sep- 
tember of 1930, after the investment of the trust fund on February 8, 
1930. In that account, the investments were described as mortgage 
participations, but the fact of self-dealing was not disclosed and it may 
not be said that there was compliance as to promptness. Neither state- 
ment to the sister disclosed the self-dealing; the first did not state that 
the mortgage investment was only a participating interest, and at least 
the second statement was not prompt. 

Appellant’s objections to the accounts, in so far as these illegal in- 
vestments are concerned, were not barred by the purported-release of 
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February 24, 1931, because neither appellant nor the attorney who ex- 
amined the account and release at that time, on her behalf and at her 
request, and who advised her as to the legal import of the documents, 
were apprised of the self-dealing and the rights which accrued to her 
in connection with the investments by reason thereof. See Matter of 
Ryan’s Will, supra; Matter of Hoyt’s Estate, 294 N. Y. 373, 62 N. E. 2d 
609; Matter of Lewisohn’s Will, 294 N. Y. 596, 63 N. E. 2d 589; Adair 
v. Brimmer, 74 N. Y. 539; Matter of Young’s Will, 249 App. Div. 495, 
293 N. Y. S. 97; Matter of Ungrich, 115 Misc. 762, 190 N.Y.S. 187. 
Matter of Schoenewerg’s Estate, 277 N. Y. 424, 14 N. E. 2d 777, is not 
to the contrary. In that case, as distinguished in Matter of Lewisohn 
(supra, 294 N. Y. at page 609, 63 N. E. 2d at page 593), “the condition 
of the there challenged investment was manifest upon the face of an 
accounting which the trustee had delivered to the objector.” In any 
event, the agreement by its own terms did not affect respondent’s lia- 
bility as trustee. 


The fact that appellant took no affirmative action to surcharge re- 
spondent and raised the issue only upon respondent’s application in the 
year 1939 for settlement of its accounts, does not estop her. She notified 
respondent as early as the year 1932 that she was not satisfied with the 
investments, and the only evidence of disclosure of the self-dealing, prior 
to the accounting in 1939, was that the attorney who had participated 
in appellant’s behalf in the transaction involving the execution of the 
release in 1931, learned of it in 1934. Since respondent knew of ap- 
pellant’s dissatisfaction in 1932, it had no right to expect that appellant 
would ultimately relax her position, and its own position was not 
changed. 

In so far as respondent’s commissions are concerned, they should 
not be disallowed in general, since actual bad faith on its part was not 
established. See Matter of Frame’s Estate, 245 App. Div. 675, 688, 284 
N. Y. S. 153, 166; Matter of Welling’s Estate, 51 App. Div. 355, 358, 
64 N. Y. S. 1025, 1027; Matter of Taft’s Estate, 145 Misc. 435, 260 
N. Y. S. 294, and authorities there cited. 


However, commissions should have been denied as to certain specific 
transactions. They should have been disallowed upon the sale price of 
the Stromboli farm to the extent of the amount in excess of net amount 
realized, after deduction for adjustments or any other expenses in con- 
nection with the sale. They should not have been allowed on the valua- 
tion of the General Electric and Crucible Steel stock as of the date of 
decedent’s death, but rather as of the date they were taken into respond- 
ent’s possession as executor. See Matter of Fellowes, 272 App. Div. 
1007, 74 N. Y. S. 2d 16; Matter of Brann’s Estate, 148 Misc. 310, 265 
N. Y. S. 362. No commissions should have been allowed on the amount 
of the note payable by Jamaica Consolidated Copper Co. The note was 
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never collected and remains but a chose in action. See Matter of James 
Estate, 261 App. Div. 480, 483, 26 N. Y. S. 2d 136, 139; Matter of Free- 
man, 105 Misc. 423, 426, 174 N. Y. S. 416, 418; Matter of Keane, 97 
Misc. 213, 219, 220, 162 N. Y. S. 856, 860. Respondent did not partici- 
pate in the management of the Stromboli farm, and no commissions on 
the amounts of income and expenditures in the operation of the farm 
should have been allowed, despite the device on March 26, 1930, of 
having appellant give respondent a check in the amount of $12,609.69, 
representing income up to that time, and respondent giving appellant a 
total of $13,571.45 to reimburse her for the expenses. Finally, respond- 
ent’s taking of commissions in the amount of $20,828.96 on November 
5, 1930, before settlement of any account, was premature, and respond- 
ent should be surcharged interest from the time of the taking to the time 
of the making of the agreement on February 24, 1931, at the rate of four 
per cent. However, in computing this surcharge, no interest should be 
included on any part of these commissions, which, for other grounds 
stated in this opinion should be returned, and upon which interest will 
be computed separately. 

In view of our holding that respondent should be surcharged on ac- 
count of the self-dealing mortgage participation investments, and in 
other respects, respondent’s attorneys’ fee, in defending its illegal acts, 
should not be charged to the estate. However, these attorneys did ren- 
der services in connection with the accountings other than in such de- 
fense, and upon matters which have not resulted in surcharge or cor- 
rection either in the Surrogate’s Court or upon this appeal. For these 
services, a fee of $10,000 should be allowed, payable out of the estate, 
which amount, in our opinion, is fair and reasonable. The expenses of 
the referee’s fee, the services of the stenographer at the hearings, and 
other items incurred by reason of the litigated issues, although payable 
out of the estate, should be surcharged to respondent. 

The decree, and the order of October 19, 1943, denying appellant’s 
motion, upon reargument, to overrule or modify the referee’s report, 
should be reversed on the law and the facts, with costs to appellant, 
payable by respondent personally, and the matter remitted to the Sur- 
rogate’s Court for appropriate proceedings for settlement of respond- 
ent’s accounts as executor and trustee, in accordance with the views 
hereinabove set forth. 

The appeals from the decisions dated, respectively, December 23, 
1942, and January 23, 1945, should be dismissed, without costs, as not 
appealable. The appeal from the order made June 10, 1943, should be 
dismissed, without costs. Since reargument of the motion determined by 
that order was granted, culminating in the said order of October 19, 
19438, it also is not appealable. 

Decree of the Surrogate’s Court, Queens County, and order dated 
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October 19, 1943, denying appellant’s motion, upon reargument, to over- 
rule or modify the referee’s report, reversed on the law and the facts, 
with costs to appellant, payable by respondent personally, and the mat- 
ter remitted to the Surrogate’s Court for appropriate proceedings for 
settlement of respondent’s accounts as executor and trustee, in ac- 
cordance with the views set forth in the opinion Per Curiam herein. 

The appeals from the decisions dated, respectively, December 23, 
1942, and January 23, 1945, are dismissed, without costs, as not ap- 
pealable. 

The appeal from the order dated June 10, 1943, is dismissed, without 
costs. Since reargument of the motion determined by that order was 
granted, culminating in the said order of October 19, 1943, it also is 
not appealable. \ 


CARSWELL, Acting P. J., and JOHNSTON, ADEL, SNEED and 
WENZEL, JJ., concur. 


Gift Causa Mortis Failed Because No Sufficient 
Delivery of Bank Books 


Genteman v. Sutter, Supreme Court of Missouri, 215 S.W. Rep. (2d) 477 


Since a gift causa mortis is ambulatory, and the donor may annul 
the gift by retaking possession of the subject matter, there must not 
only be an actual and complete delivery of the property to the donee, 
but he must retain possession of it without interruption until the 
death of the donor. 


In this case decedent had possession, control and dominion over 
the bank books up to the time of her death and it was held, there- 
fore, that there was not sufficient delivery to establish a gift causa 
mortis. 


‘Action by Florence Genteman against Orval C. Sutter, administrator 
of the estate of Bertha Bauermeister, deceased, to establish a gift causa 
mortis totaling $13,294.10, being moneys on deposit in banks to the 
credit of Bertha Bauermeister, at the time of her death. From a judg- 
ment for defendant, the plaintiff appeals. 

Judgment affirmed. 

Appeal from Circuit Court, St. Louis County, Division No. 4; Fred 
Mueller, Judge. : 

Tomasso & Seaton, of St. Louis, and William L. Berthold and William 
J. Becker, both of Clayton, for plaintiff-appellant. 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) $601. 
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BOHLING, Commissioner—Florence Genteman instituted in this ac- 
tion against Orval C. Sutter, administrator of the estate of Bertha Bauer- 
meister, deceased, seeking to establish a gift causa mortis totaling $13,- 
294.10, being moneys on deposit in banks to the credit of said Bertha 
Bauermeister at the time of her death. Trial was to the court without 
a jury. The judgment was for the defendant. The principal issue is the 
sufficiency of the delivery. 


Mrs. Bauermeister died August 12, 1943. Defendant, as adminis- 
trator of her estate, has possession of the deposits and the three bank 
books reflecting said deposits, the subject matter of the alleged gift causa 
mortis; towit: A savings account of $7,631.15 and a checking account 
of $2,646.49 in the First National Bank of Wellston, Missouri, and a sav- 
ings account of $3,016.46 in the Mercantile-Commerce Bank and Trust 
Company, St. Louis. 


Plaintiff relies upon the testimony of Mrs. Anna Wood. We under- 
stand Mrs. Bauermeister’s only daughter (Dorothy), Mrs. Wood, and 
plaintiff were about the same age and were good friends as young ladies; 
that Dorothy was killed by an automobile and plaintiff's mother passed 
away; and that thereafter a close friendship came into existence between 
Mrs. Bauermeister and plaintiff. The first part of August, 1943, Mrs. 
Bauermeister, who was approximately 71 years of age, was not feeling 
well. Mrs. Wood drove Mrs. Bauermeister and plaintiff to a doctor’s 
office about noon, Saturday, August 7, and back to Mrs. Bauermeister’s 
home about 3:00 p. m. to get certain clothing, the doctor having made 
arrangements for Mrs. Bauermeister to enter a hospital. They went to 
the bedroom, where Mrs. Bauermeister and plaintiff sat side by side on 
the bed. Mrs. Wood got a suitcase out of the closet, placed it on the 
bed, near the foot, and started getting Mrs. Bauermeister’s clothing 
ready. At Mrs. Bauermeister’s direction, she got a metal box from un- 
derneath a chest of drawers and placed it in Mrs. Bauermeister’s lap. 
Mrs. Wood continued to get Mrs. Bauermeister’s clothing ready, but 
she saw Mrs. Bauermeister take the three bank books (about three or 
four inches long and two inches wide) out of the metal box and hand 
them to plaintiff and testified Mrs. Bauermeister said: “These are my 
bank books and if I do not come back they are yours.” Mrs. Bauer- 
meister’s purse was on the bed near the suitcase. Plaintiff took the bank 
books, turned, picked up Mrs. Bauermeister’s purse, and put the three 
books in it, assuring Mrs. Bauermeister that she would be all right and 
that she would come back home. Witness also testified Mrs. Bauer- 
meister gave plaintiff her safety deposit box key; that plaintiff said no 
one could enter the box and there was no need of taking the key; and 
that she, witness, put the key in the top drawer of the chest, where it 
remained. Witness picked up Mrs. Bauermeister’s purse, put it in the 
suitcase with the other articles Mrs. Bauermeister was taking to the 
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hospital, carried the suitcase out of the house to the automobile, and 
into the hospital after the ladies arrived there about 4:30 p.m. Wit- 
ness testified they were at the house from three-quarters to an hour; that 
Mrs. Bauermeister said while they were there: “I feel that I will never 
come back as well as . . .”; and upon locking the door told plaintiff: 
“Now, if there is anything in the house that you want, it is yours.” Wit- 
ness hung Mrs. Bauermeister’s clothing in the closet and put the purse 
with the bank books in it in the drawer of a table alongside Mrs. Bauer- 
meister’s bed. Witness and plaintiff then left the hospital. Witness 
next saw Mrs. Bauermeister the following Tuesday afternoon. Mrs. 
Bauermeister was alone. Her purse was still in the drawer. She asked 
if it was safe there and if anything could be done about it. Witness as- 
sured her it was all right. Early Thursday morning someone telephoned 
from the hospital that Mrs. Bauermeister would not last through the 
day. Witness stopped at plaintiff’s and informed her of Mrs. Bauer- 
meister’s condition, and then went to the hospital alone. She stayed 
there continuously from about 7:30 a. m. until 2:00 p.m. Mrs. Bauer- 
meister never told witness what she wanted to do with the purse. Wit- 
ness put Mrs. Bauermeister’s clothing and also her purse, with the bank 
books in it, in the suitcase and, after talking with plaintiff who had come 
to the hospital, witness took them home with her when she left at 2:00 
p.m. Witness and plaintiff went through the purse before witness took 
it. The bank books and $25 in currency, among other things, were in 
it. Mrs. Bauermeister was dying at the time and passed away at 5:00 
p.m. Witness delivered these articles to defendant, as the administrator 
of Mrs. Bauermeister’s estate, on August 13, 1943. 

So far as material under the instant facts, we quote from 38 C. J. S., 
Gifts, § 82, page 903: “Since a donation causa mortis is ambulatory, 
and, as discussed infra § 108, the donor may annul the gift by retaking 
possession of the subject matter, there must not only be an actual and 
complete delivery of the property to the donee, but he must retain 
possession of it without interruption until the death of the donor.” Gifts 
inter vivos, gift between living persons, become effective in the donor’s 
lifetime, immediately and irrevocally upon delivery; whereas gifts causa 
mortis, gifts in prospect of death, may be revoked at any time before 
death, are defeated by the recovery or survival of the donor and do not 
pass an irrevocable title on delivery. 38 C. J. S., Gifts §§ 4, 73, 108, 
pages 782, 896, 916, 28 C. J. 685, § 94, 697, § 119; 24 Am. Jur. 732, § 4, 
761, § 61; Albright v. Davis, Mo. App., 64 S. W. 2d 121, 124 [4]; North- 
rip v. Burge, 255 Mo. 641, 653, 164 S. W. 584, 586 [1].* The delivery of 

* The dictum in Starks v. Lincoln, 316 Mo. 483, 488, 291 S. W. 182, 184[5], at- 
tributed to 2 Kent’s Comm. (14th Ed.) 711, that gifts inter vivos and causa mortis are 
irrevocable overlooks the following on page 728 (*444) of said work: “The final and cor- 
rect opinion was established, that a gift inter vivos was irrevocable; but that a gift causa 


mortis was conditional and revocable, and of a testamentary character, and made in 
apprehension of death.” 
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a gift causa mortis must be such as would invest the donee with title 
in case of a gift inter vivos. McCord’s Adm’r v. McCord, 77 Mo. 166, 
174, 46 Am. Rep. 9. The test of delivery is: “Has the delivery of pos- 
session been such as to put it out of the power of the donor to reposses 
the property?” Reynolds v. Hanson, Mo. App., 191 S. W. 1030, 1031 [5]. 
This requirement of delivery is based upon public policy to prevent mis- 
take, imposition and perjury. Napier v. Eigel, 350 Mo. 111, 117, 164 
S. W. 2d 908, 912 [8]. See Waugh v. Richardson, 107 W. Va. 43, 147 
S. E. 17, 20. 

Mrs. Bauermeister had possession, control and dominion over the 
bank books up to the time of her death. She was conscious of this con- 
trol when she expressed to Mrs. Wood concern of their being safe in 
the table by her bed. Mrs. Wood and plaintiff, while Mrs. Bauermeister 
was known to be dying, examined the purse with the bank books in it 
and the bank books were not removed. Under the authorities there 
was no sufficient delivery. See also Daniel v. Smith, 75 Cal. 548, 17 P. 
683; Leonard v. Campbell, 138 Fla. 405, 189 So. 839; Dunbar v. Dunbar, 
80 Me. 152, 13 A. 578, 6 Am. St. Rep. 166; Drew v. Hagerty, 81 Me. 231, 
234, 17 A. 63, 3 L. R. A. 230, 10 Am. St. Rep. 255; Parker v. Copland, 
70 N. J. Eq. 685, 64 A. 129; Kelly v. Perkins, N.'J. Sup., 78 A. 14; 
Kirk v. McCusker, 3 Misc. 277, 22 N. Y. S. 780; Hillman v. Young, 64 
Or. 73, 127 P. 793, 129 P. 124; O’Gorman v. Jolley, 34 S. D. 26, 147 
N. W. 78. 

The cases stressed by plaintiff are distinguishable. For instance: 
Shackleford v. Brown, 89 Mo. 546, 1 S. W. 390, and Beck v. Hall, Mo. 
App. 211 S. W. 127, are to the effect delivery may be to a third person, 
trustee, for the donee. Consult Tomlinson v. Ellison, 104 Mo. 105, 16 
S. W. 201. There was no delivery in the instant case to Mrs. Wood for 
the benefit of anyone. In McBride v. Mercantile-Commerce Bank & 
Trust Co., 330 Mo. 259, 48 S. W. 2d 922, and Albright v. Davis, Mo. 
App. 64 S. W. 2d 121, the respective donors gave the key to safety de- 
posit boxes to the donees. In each instance the donor never thereafter 
regained possession of the article. Townsend v. Schaden, 275 Mo. 227, 
204 S. W. 1076, involved an irrevocable gift inter vivos of bonds placed 
in a safety deposit box to which the donee had the only key. 


Apart from the foregoing, the excluded testimony of witness Mittler 
to the effect Mrs. Bauermeister stated, nine days prior to her death, that 
she wanted to give the money in question to plaintiff would not change 
the result. The record indicates her estate was appraised at approxi- 
mately $17,000. Plaintiff seeks $13,294 thereof as a gift. She is not re- 
lated to Mrs. Bauermeister. Plaintiff instituted this suit August 8, 1944. 
Theretofore, November 23, 1943, she had presented a claim against de- 
cedent’s estate for $10,000 for services rendered prior to the death, alleg- 
ing, among other things, that she was a constant and only companion of 





THE BANKING LAW JOURNAL 351 


Mrs. Bauermeister for seven years and occupied a position of trust and 
confidence with her. She dismissed that claim October 30, 1944. Plain- 
tiff had the burden of proof. In the circumstances, at least clear and 
cogent proof was required to establish the gift causa mortis, 28 C. J. 
676, § 82, 704, $140; 38 C. J. S., Gifts, §§ 67, 118, pages 869, 920; McBride 
v. Mercantile-Commerce Bank & Trust Co., 330 Mo. 259, 274, 48 S. W. 
2d 922, 927 [7]; Foley v. Harrison, 233 Mo. 460, 583, 584, 136 S. W. 354, 
392 [7]; Newell v. Edom, Mo. App., 242 S. W. 701, 702 (3). Consult 
§§ 542, 544, R. S. 1939, Mo. R.S. A. §§ 542, 544. The court found the 
facts against plaintiff. There was substantial evidence warranting the 
inference that plaintiff considered she did not own the bank books; other- 
wise she would have retained possession of them or taken possession of 
them at the hospital when she and Mrs. Wood examined the purse and 
would not have permitted Mrs. Wood to take them to her home, and 
she would not have filed the $10,000 claim for services against Mrs. 
Bauermeister’s estate and delayed filing the instant action until about a 
year after her death. The finding in favor of defendant has ample sup- 
port of record. We think it was for the right party. Consult Laws 
1943, p. 387, § 114 (d), Mo. B.S. A. § 847, 114 (d). 


The judgment is affirmed. 
WESTHUES and BARRETT, CC., concur. 


Relation of Bank and Depositor Depends Upon Intent 
of Parties 


Western Smelting & Refining Co. v. First National Bank of Omaha, Supreme 
Court of Nebraska, 35 N. W. Rep. (2d) 116 


Whether there was an agreement that a bank should not be a 
mere agent of the depositor for collection depends upon the inten- 
tion of the parties which may be gathered from the form of the 
endorsements on the paper itself, the right accorded the depositor 
to draw unrestrictedly upon the funds credited to him in advance of 
collection, and the general course of dealing between the bank and 
the depositor. 

A printed provision on a bank deposit book or deposit slip, stat- 
ing that all items are accepted for collection only, is not controlling, 
since such provision is subject to a contrary agreement between the 
parties as evidenced by their conduct, and being solely for the bene- 
fit of the bank, may be waived by it. In any event, under the pro- 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §390. 
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visions of statute in this case, when any bank allows any revocable 
credit for an item to be withdrawn, the agency relation of the bank 
to its depositor continues except that the bank has all the rights of 
an owner thereof against prior and subsequent parties, to the extent 
of the amount withdrawn. 


Action by Western Smelting & Refining Company against the First 
National Bank of Omaha for alleged unsatisfactory disclosure by de- 
fendant, as a garnishee, and to compel defendant to hold a specified sum 
of money pending the outcome of an attachment action. From an order 
and judgment for plaintiff, defendant appeals. 

Reversed and remanded. 

Finlayson, McKie & Kuhns, of Omaha, for appellant. 

Kennedy, Holland, DeLacy & Svoboda, L. J. Tierney, and Leo Eisen- 
statt, all of Omaha, for appellee. 

Heard before SIMMONS, C. J., and PAINE, CARTER, MESS- 
MORE, YEAGER, CHAPPELL, and WENKE, JJ. 


CHAPPELL, J.—Western Smelting & Refining Company filed a 
prior action, still pending in the district court for Douglas County, 
against Metal Manufacturing Corporation and the First National Bank 
of Louisville, Kentucky, to recover damages for alleged breach of con- 


tract by Metal Manufacturing Corporation in failing to deliver certain 
aluminum. Since Metal Manufacturing Corporation was resident in 
Kentucky and had no agent in Nebraska, Western Smelting & Refining 
Company caused a writ of attachment and garnishment to be issued and 
served upon the First National Bank of Omaha, claiming that it had 
moneys in its possession belonging to the Metal Manufacturing Corpo- 
ration. 


The First National Bank of Omaha, as garnishee, answered in sub- 
stance that it had received for collection, in the regular course of busi- 
ness from the First National Bank of Louisville, a certain draft in the 
sum of $19,374.35, drawn by the Metal Manufacturing Corporation to 
its own order against the Western Smelting & Refining Company, bear- 
ing the blank endorsement of the payee and the endorsement of the 
Louisville bank “Pay to the Order of Any Bank or Banker All Prior 
Endorsements Guaranteed”; that the draft had been paid on October 2, 
1946, and the proceeds were in possession of garnishee; that the First 
National Bank of Louisville, being last endorser and having forwarded 
the draft to the First National Bank of Omaha with instructions to col- 
lect the same and remit the proceeds to it, was the party to whom gar- 
nishee was indebted for such proceeds; that it had no knowledge of any 
interest of Metal Manufacturing Corporation; and prayed for dismissal 
as garnishee and recovery of costs. Thereupon the court entered an 
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order that garnishee held said funds as property of the First National 
Bank of Louisville. 

Plaintiff did not appeal from, but some six months later filed its peti- 
tion in the present action against defendant, First National Bank of 
Omaha, under sections 25-1030 and 25-1031, R. S. 1943, alleging that 
garnishee’s aforesaid “disclosures were not satisfactory to the plaintiff,” 
because “in truth, and in fact, the said proceeds of said draft were the 
property of the Metal Manufacturing Corporation, for the reason that 
said First National Bank of Louisville, Kentucky was a mere agent of 
collection for the said Metal Manufacturing Corporation” and that the 
answer of defendant in garnishment was accordingly “false and incom- 
plete.” Plaintiff prayed judgment against defendant for $19,374.35, and 
costs. 


Defendant’s answer to plaintiff’s petition, after denying generally, 
alleged in substance that its original answer in garnishment, attaching 
copy thereof, was in all respects true and complete, upon the basis of 
its then knowledge and information; specifically denied that its answer 
was false and incomplete and prayed for dismissal and costs. 

After a hearing upon the merits, the trial court entered its order, 
denominated a judgment, finding generally for plaintiff and against de- 
fendant, specifically finding that defendant’s answer in garnishment was 
incorrect and incomplete; that defendant had in its possession $19,374.35 
belonging to Metal Manufacturing Corporation subject to garnishment 
in the original action theretofore brought by plaintiff; and that said 
funds should be so held by defendant until further order of the court 
pending the outcome of that action. The court by its order then ad- 
judged that defendant “is hereby ordered and directed to hold the sum 
of $19,374.35, which sum belongs to, and the title of which is hereby 
determined to be in, the Metal Maufacturing Corporation subject to the 
garnishment proceedings in the case of Western Smelting & Refining Co. 
v. Metal Manufacturing Corporation and the First National Bank of 
Louisville, Kentucky, Docket 399, Page 316, in the District Court of 
Douglas County, Nebraska, and either to hold and retain said sum of 
money as garnishee subject to the outcome of said latter separate action 
in garnishment and attachment and until further order of the District 
Court of Douglas County, Nebraska, or to pay said sum into Court 
and thereupon upon such payment be discharged as garnishee.” 

Defendant’s motion for new trial was overruled, and it appealed to 
this court, assigning substantially that: (1) The trial Court erred in the 
admission of certain evidence over defendant’s objections; and (2) gen- 
erally that the findings and judgment were contrary to law and not sus- 
tained by the evidence. We sustain the last assignment. 

Hereinafter, Western Smelting & Refining Company will be desig- 
nated as plaintiff; the First National Bank of Omaha as defendant; the 
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Metal Manufacturing Corporation as the company; and the First Na- 
tional Bank of Louisville, Kentucky, as the Louisville bank or the bank. 


At the outset, we are required to dispose of plaintiff’s motion to dis- 
miss the appeal substantially upon the grounds that: (1) Defendant 
was not the party actually appealing, because the Louisville bank was 
paying the expense thereof; (2) that being a mere stakeholder, defend- 
and had no appealable interest; and (3) that in any event the findings 
and adjudication of the trial court was not yet a final order from which 
an appeal could be taken by reason of section 25-1031, R. S. 1943. 


Plaintiff cites no authority sustaining its first contention, and we 
conclude that it has no merit. As stated in the introductory note, Re- 
statement of the Law, Agency, vol. 2, p. 999: “Correlative with the 
duties of the agent to serve loyally and obediently are the principal’s 
duties of compensation, indemnity, and protection.” Also, in section 
417, p. 961, comment c, it is said: “An agent who, within the scope of 
his authority, has innocently received the possession of or title to goods 
or other things, and against whom action is brought by a third person 
claiming rights antagonistic to-the principal, may notify the principal 
and offer him an opportunity to defend; for the effect upon the mutual 
rights of principal and agent when this is done, see Comment e on sec- 
tion 438.” In section 438, comment e, p. 1017, it is said: “If suit is 


brought against the agent upon a disputed claim as to which he is en- 
titled to indemnity from the principal, he may notify the principal to 
defend, and if the principal fails to do so, the agent is entitled to ex- 
penses thereafter reasonably incurred by him in a defense made in good 
faith or in a reasonable compromise of the action.” 


Concededly, a party to an action against whom no judgment or final 
order has been rendered, cannot prosecute an appeal, but that situation 
is not presented in the case at bar. An order entered by the court may 
affect a substantial right and be subject to review as a final order al- 
though it could not or need not be properly denominated a judgment. 
In that regard, section 25-1911, R. S. 1943, provides: “iA judgment 
rendered or final order made by the district court may be reversed, 
vacated or modified by the Supreme Court for errors appearing on the 
record.” 


Section 25-1902, R. S. 1943, specifically provides: “An order affect- 
ing . . . a substantial right made in a special proceeding, . . . is a ‘final 
order’ which may be vacated, modified or reversed, as provided in this 
chapter.” 


In Levin v. Muser, 107 Neb. 230, 185 N. W. 431, 432, this court con- 
strued and applied what is now section 25-1902, R. S. 1943, by use of the 
following language: “In some jurisdictions, it is true, under somewhat 
similar statutes, an order made in a ‘special proceeding,’ before it can 
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be appealable, must not only affect a substantial right but: must, also, 
either have the effect of a final order in that proceeding, or prevent a 
judgment from which an appeal might be taken (3 C. J. 544, § 384 [4 
C. J. S., Appeal and Error § 140]), but in this state the statute has 
been so construed that an order affecting a substantial right, when made 
in a special proceeding, has been held to be appealable, even though it 
does not terminate the action, nor constitute, a final disposition of the 
case. O’Brien v. O’Brien, 19 Neb. 584. 27 N. W. 640; In re Estate of 
Broehl, 93 Neb. 166, 1389 N. W. 1020.” 


As stated in Turpin v. Coates, 12 Neb. 321, 11 N. W. 300, 301: “A 
special proceeding may be said to include every special statutory rem- 
edy which is not in itself an action.” The present action is, in character, 
a provisional remedy created by statute directing the procedure to ob- 
tain relief in garnishment proceedings. Early v. Belgrade-Hord Co., 
133 Neb. 884, 277 N. W. 596. Upon that premise, it was concluded by 
this court that proceedings in garnishment were special proceedings. See, 
also, Adams County Bank v. Morgan, 26 Neb. 148, 41 N. W. 993. A 
fortiori, the case at bar was a special proceeding. 


We turn then to the question whether or not the order here involved 
affected a substantial right. We conclude that it did. As a matter of 
fact, it concluded every factual issue between the parties and completely 
fixed their rights and liabilities, leaving nothing to be subsequently 
perfected except taxation of costs and the mere entry of a formal order 
making effective and enforceable the judgment already entered against 
defendant, defendant only upon the outcome of plaintiff’s original ac- 
tion, the merits of which defendant is not here attempting to review. 

In that regard, it was said in Turpin v. Coates, supra, and restated 
in Adams County Bank v. Morgan, supra: “Neither is it necessary to 
wait until final judgment before such order can be reviewed.” 


As stated in Clarke v. Nebraska National Bank, 49 Neb. 800, 69 N. 
W. 104: “A substantial right is an essential legal right, not a mere tech- 
nical one.” That opinion also approved a statement appearing in State 
v. Security Savings & Trust Co., 28 Ore. 410, 43 P. 162, 163, to the effect 
that: “The law, as we understand it, is that an order or decree is final 
for the purposes of an appeal when it determines the rights of the par- 
ties; and no further questions can arise before the court rendering it, 
except such as are necessary to be determined in carrying it into 
effect. ...” 

Under the evidence appearing in this record, and applicable law, as 
will hereinafter be observed, defendant was the agent of the Louisville 
bank, if it owned the proceeds of the draft or had the rights of an owner 
against prior and subsequent parties, of which plaintiff was one, as pro- 
vided in section 62-202, R.S. 1943. It was not only authorized to follow 
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the instructions of its immediate forwarding bank, as provided in the 
foregoing section, but as agent, it was also charged with the duties in- 
herent in that relationship, and had the right to protect itself against 
any liability then or thereafter asserted against it by reason of the pro- 
ceedings and order here involved, which clearly affected a substantial 
right. First Wisconsin National Bank of Milwaukee v. People’s Na- 
tional Bank, 136 Va. 276, 118 S. E. 82, 36 A. L. R. 736, discusses at 
length the duties of a garnishee under circumstances similar to those 
at bar. 


4 


Also, in Restatement of the Law, Agency, s. 426, p. 981, it is said: 


“The duties of an agent who has received goods or money for the prin- 
cipal depend upon the agreement between them. Unless otherwise 
agreed, the agent has a duty to use care to keep them safely until they 
are remitted or delivered to the principal, and to deliver them to the 
principal upon his demand when the amount due him has been ascer- 
tained. The agent may also have a duty to use care to notify the 
principal of the collection, or to remit the goods or money to him within 
a reasonable time.” 


Generally, an appealable interest in the subject matter exists when- 
ever the interest of the party may be enlarged or diminished or his 
rights or liability affected by the result of the appeal, and if a party 
has sufficient interest to make him a party to an action, he has sufficient 
interest to appeal should the order or judgment be against him. 4 C. J. 
S., Appeal and Error, s. 177, p. 349; 3 C. J., Appeal and Error, s. 481, p. 
625. It will be observed that plaintiff made defendant a party to the 
_ action, and as such it was legally entitled to a review of the proceedings. 
2 Am. Jur., Appeal and Error, s. 170, p. 955. 


As a matter of fact, in a situation factually similar in many material 
respects, this court has concluded that it was a garnishee’s right and 
duty to appeal for its own protection. Commercial State Bank of Genoa 
v. Rowley, 2 Neb. Unof. 645, 89 N. W. 765. 


For the reasons heretofore stated, the motion of plaintiff to dismiss 
the appeal should be and hereby is overruled at plaintiff’s costs. 


As the first premise for discussion of the merits, we turn to Cornish 
v. Russell,, 32 Neb. 397, 49 N. W. 379, which was a cause of action un- 
der section 225 of the Civil Code, now section 25-1030, R. S. 1943. 
Therein, this court said: “This provision certainly means that in such a 
case, if it appear that the garnishee has money or credits of defendant 
in attachment in his hands, judgment may be rendered against him for 
the amount thereof, but he shall not be liable for costs unless his answer 
was incomplete. In other words, failure on the part of plaintiff to show 
that the answer of garnishee was incomplete will not defeat the action 
against him if he has money of defendant in attachment in his posses- 
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sion, but does relieve him of liability for costs. This provision is entirely 
a nullity if this is not its meaning.” Thus, it is apparent that whether 
or not defendant’s original answer in garnishment was false and incom- 
plete is not a jurisdictional element but important only in order to fix 
liability for costs. 

It will be observed that only the answer of the garnishee was ad- 
missible in response to the garnishment process in the prior action, and 
that a judicial order upon such garnishee to turn over money or property 
of defendant therein could have made only upon an unqualified admis- 
sion by garnishee of a then-present indebtedness to such defendant or 
that it had money or property of the company in its possession, to which 
the company, as debtor, would be entitled but for the garnishment. 
Early v. Belgrade-Hord Co., supra. Also, when the discovery of money 
or property of a judgment debtor is sought through evidence from others 
than the garnishee, the remedy is provided by sections 25-1030 and 25- 
1031, R. S. 1943. The logic of that conclusion stems from the statute 
itself and the holding in Orchard & Wilhelm Co. v. North, 125 Neb. 
723, 251 N. W. 895. 


It was not the form but the substance of defendant’s original answer 
which plaintiff questioned. In that connection, it is generally the rule 
that a garnishee owes a duty to act in good faith and answer fully and 
truthfully all proper questions or interrogatories presented to him, or to 
in some appropriate manner make proper disclosure of all relevant facts 
within his knowledge at the time of making answer concerning his then- 
present indebtedness to the debtor or concerning money or property of 
the debtor then in his possession. 38 C. J. S., Garnishment, s. 209, p. 
447; 28 C. J., Garnishment, s. 420, p. 287; Work v. Brown, 38 Neb. 498, 
56 N. W. 1082. The record discloses that defendant performed that 
duty in every respect. Therefore, the trial court erred in finding that 
its answer was false and incomplete. 


In an action such as that at bar, as in other civil cases, the burden 
of proof is generally to be determined from the issues presented by the 
pleadings, and such burden usually rests upon plaintiff and not upon 
the garnishee. In other words, the burden generally rests upon plain- 
tiff to establish the facts essential to the liability of the garnishee. “Thus 
the burden rests on plaintiff to show a garnishable debt, the amount of 
the garnishee’s indebtedness to defendant, and funds or property of the 
debtor in the garnishee’s hands.” In other words, “On a traverse of the 
garnishee’s answer the burden rests on the plaintiff to show the falsity 
of the answer and to prove the indebtedness of the garnishee to the 
principal debtor and the garnishee’s possession of funds or property of 
such debtor in contravention of the garnishee’s denial of such matters.” 
38 C. J. S., Garnishment, s. 228, p. 474. See, also 28 C. J., Garnishment, 
s. 465, p. 308, and s. 466, p. 309. Plaintiff failed to meet that burden. 
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At the outset with reference to the first assignment, it should be said 
that in a case tried to the court, whether at law or in equity, the pre- 
sumption obtains that the trial court, in arriving at a decision, consid- 
ered such evidence only as was competent and relevant, and this court 
will not reverse a case so tried because other evidence was admitted. 
See, Nelson v. Nelson, 183 Neb. 458, 275 N. W. 829, and Coffin v. Mait- 
land, 146 Neb. 477, 20 N. W. 2d 310. In that regard, the general rules 
governing admissibility of evidence in civil cases control in cases such 
as that at bar, since, as provided in section 25-1030, R. S. 1943, plead- 
ings are filed “as in other cases” and “such proceedings may be had as 
in other actions” except as specifically limited by section 25-1031, R. S. 
1943. 

In the light of the foregoing, we deem that specific separate discus- 
sion of the admissibility or inadmissibility of particular evidence assigned 
as erroneously admitted will not be necessary. Rather, in arriving at 
decision, we will give consideration only to such evidence as was com- 
petent and relevant to material elements hereinafter discussed. 


It will be observed that this is not an action between the parties to 
the instrument for the purpose of determining ownership of the draft 
or its proceeds for any reason arising out of the transaction itself. Plain- 
tiff here does not claim to be owner of the fund because of any lack of 
consideration or any defect in the transaction which gave rise to the 
draft or its proceeds. Plaintiff is not defending against the draft; the 
draft was paid by it. Pilaintiff’s cause of action was to impound the 
funds so paid as belonging to the company to satisfy an alleged claim 
against it arising out of an entirely different transaction. The company 
has not and does not now claim to own the proceeds. The validity of 
plaintiff's contentions depends entirely upon its ownership by the com- 
pany. Defendant does not claim the proceeds as its own but seeks only 
protection of law in its ultimate disposition. 


The trial court doubtless premised its conclusion that the company 
was owner of the proceeds in conformity with plaintiff's contentions 
that the draft was simply an item deposited with or received by the 
Louisville bank for collection, and that, as provided in the Bank Collec- 
tion Code, section 62-202, R. S. 1943, such bank was not the owner, but 
only agent of the depositor company for whom defendant was the sub- 
agent. In the ordinary case, not coming within any specific exceptions 
provided for in the statute, that conclusion would doubtless have merit. 
See State ex rel. Sorensen v. South Omaha State Bank, 129 Neb. 43, 260 
N. W. 815. However, as will be hereinafter observed, the case at bar 
comes squarely within both the first and last exceptions contained in the 
statute, and upon either horn of the dilemma plaintiff cannot prevail. 

Section 62-202, R. S. 1943, provides: “Except as otherwise provided 
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by agreement, and except as to subsequent holders of a negotiable in- 
strument payable to bearer or endorsed specially or in blank, where an 
item is deposited or received for collection, the bank of deposit shall be 
agent of the depositor for its collection, and each subsequent collecting 
bank shall be subagent of the depositor but shall be authorized to follow 
the instructions of its immediate forwarding bank; and any credit given 
by any such agent or subagent bank therefor shall be revocable until 
such time as the proceeds are received in actual money or unconditioned 
credit given on the books of another bank, which such agent has re- 
quested or accepted. Where any such bank allows any revocable credit 
for an item to be withdrawn, such agency relation shall nevertheless; 
continue, except the bank shall have all the rights of an owner thereof 
against prior and subsequent parties to the extent of the amount with- 
drawn.” (Italics supplied reflect the applicable provision.) 


Under circumstances having a similarity in many material respects 
with the case at bar, the opinion in Martin v. Huber, Sup., 68 N. Y. S. 
2d 53, 56, recently said, in discussing the first exception appearing in the 
statute: “Plaintiff urges, however, that the bank became merely an 
agent for collection under the provisions of the Bank Collection Code. 
Rem. Rev. Stat. Wash. § 3292-2; see also N. Y. Negotiable Instruments 
Law, § 350-a. This statute states that ‘except as otherwise provided by 


agreement ... where an item is deposited or received for collection, the 
bank of deposit shall be agent of the depositor for collection ... .’ 


“Since the statute does not indicate any test of what facts will evi- 
dence an agreement to the contrary, the provision is subject to conflict- 
ing interpretations. See Lawton v. Lower Main Street Bank, 170 S. C. 
334, 170 S. E. 469, and Farmers’ Exchange Bank v. Farm & Home Sav. 
& Loan Ass’n., 3382 Mo. 1041, 61 S. W. 2d 717. Hence, to determine 
whether there was an agreement that the bank should not be a mere 
agent for collection, we must look to the intention of the parties, which 
may be gathered from the form of indorsement on the paper itself, the 
right accorded to the depositor to draw unrestrictedly upon the funds 
credited to him in advance of collection, and the general course of dealing 
between the bank and the depositor (Wickens v. Scheuer, 118 Wash. 
614, 204 P. 780; First Trust & Sav. Bank [of Oneida, Tennessee] v. Kent, 
6 Cir., 119 F. 2d 151). 

“A printed provision on the back of the deposit slip stating that all 
items are accepted for collection only is not controlling. Such a provision 
is subject to a contrary agreement between the parties as evidenced by 
their conduct, and as it is a rule adopted solely for the benefit of the 
bank, it may be waived by honoring checks against uncollected deposits 
(Pearson v. Brennan, 1 Cir., 75 F. 2d 859; Colorado National Bank of 
Denver v. Newton, 10 Cir., 80 F. 2d 696) .” 


The last exception provided in section 62-202, R. S. 1943, is clear and 
unambiguous, requiring but a factual application thereto. Its applica- 
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tion wae discussed at length in Farmers’ Exchange Bank v. Farm & 
Home Sav. & Loan Association, 332 Mo. 1041, 61 S. W. 2d 717. 

In the light of the foregoing rules, we will briefly summarize the ma- 
terial evidence which is either admitted or uncontradicted, except by 
inference upon inference, or mere guess, speculation, and conjecture. 

Under date of September 20, 1946, the company drew a sight draft 
for $19,374.35, payable to itself upon the account of plaintiff. Attached 
thereto was an invoice dated September 21, 1946, in the same amount, 
for a carload of aluminum sheets sold and shipped by the company to 
plaintiff, terms sight draft, together with a bill of lading covering the 
shipment. On September 23, 1946, the sight draft was endorsed in blank, 
“Metal Manuf Corp Wm Zoe President,” and delivered to the Louis- 
ville bank, together with the invoice and bill of lading attached thereto. 

Uncontradicted oral evidence, conclusively supported by the Louis- 
ville bank records and other credible documentary evidence, some of 
which was offered by plaintiff, show that the draft was thus presented 
to and received by that bank on September 23, 1946, not as a deposit 
in the regular course of business, but as owner, through its discount de- 
partment, and that unconditional credit for $19,374.35 passed to the 
company upon a form in general use in that department of the bank. 
The credit was on the same day transferred to the ledger sheet of the 
company’s account as an unconditional credit not subject to the condi- 
tions appearing in the front of the company’s regular deposit book, on 
which checks or drafts were ordinarily received for deposit by the bank 
in the usual course of business. At the same time, upon receipt in like 
manner of the company’s demand due note, dated September 23, 1946, 
evidently secured by a sight draft dated September 20, 1946, with in- 
voice and bill of lading attached for the sum of $13,690.57, credit was 
also given the company for that amount, and such draft, with invoice 
and bill of lading attached, was also forwarded by the Louisville bank 
to defendant for collection. It will be noted that the sum of $19,374.35, 
plus $13,690.57, total exactly $33,064.92. Thereupon, as requested, the 
Louisville bank gave to the company in exchange therefor, its cashier 
check for that total sum of $33,064.92, payable to the Reynolds Metal 
Company, a creditor of the company. A photostatic copy of the cashier’s 
check appears in the record, dated September 23, 1946, bearing Rey- 
nolds Metals Company’s endorsement, and marked “Paid 9.27.46.” 

The draft for $13,690.57 was paid by plaintiff on September 30, 1946, 
and remitted to the Louisville bank by defendant before the garnish- 
ment proceedings were instituted, and on October 2, 1946, the bank by 
letter, among other things, credited the company’s account therefor, and 
at the same time charged the same back payment of the company’s de- 
mand due note dated September 23, 1946, and cancelled and returned 
it to the company. Another demand due note and draft for $9,817.67, 
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with invoice and bill of lading attached, all dated September 24, 1946, 
on which date the company received credit therefor, was also handled, 
collected, remitted, and ultimately credited and charged back in like 
manner. 

It will be observed, contrary to plaintiff’s contentions, that the items 
heretofore and hereinafter discussed were not merely bookkeeping trans- 
actions. The Louisville bank’s ledger sheet shows, without dispute, that 
at the close of business on September 21, 1946, the company had a 
balance of $61,846.23, and that on September 23, 1946, after crediting 
the company with $19,374.35 and $13,690.57, it had a total credit of 
those three amounts, or $94,911.15. The ledger reflects that on Septem- 
ber 23, 1946, the sum of $101,505.13 was withdrawn, which, on that date, 
left an overdraft of $6,593.98. It therefore appears, without question, 
that the entire credit of $19,374.35 was withdrawn on that date, and, 
as provided in section 62-202, R. S. 1943, the Louisville bank had “all 
the rights of an owner thereof” against plaintiff. 

We find no mathematical flaw or other indication that there was any 
fabrication of the bank’s ledger in any manner, or that the company’s 
account was ever charged back with the proceeds here involved. Admit- 
tedly it was not. 

It is conceded that on October 9, 1946, William Zoe, individually, 
and not as an officer of the company, delivered collateral to the Louis- 
ville bank upon condition that it be held to protect such bank against 
loss of the proceeds of the draft if they should be lost, by reason of the 
attachment and garnishment in the prior case entitled Western Smelting 
& Refining Company v. Metal Manufacturing Corporation and the First 
National Bank of Louisville, Kentucky. However, since the company 
endorsed the draft in blank as payee, and as such was considered liable 
thereon as endorser at all times in any event, we deem the foregoing of 
little consequence in controlling decision. 

Admittedly, on September 23, 1946, the Louisville bank endorsed the 
draft “Pay to the Order of Any Bank or Banker All Prior Endorsements 
Guaranteed,” and forwarded it, with invoice and bill of lading attached 
to defendant, with printed instructions, the original of which recited, 
among other things: “We Enclose for Collection and Returns Only When 
Paid No Protest Unless Otherwise Instructed . . . Deliver Documents 
Only on Payment of Draft Attached. Do Not Hold for Convenience of 
Parties Unless Otherwise Instructed. If Unpaid Return at Once Stat- 
ing Reason for Non-Payment.” Also, across the face, in the upper left- 
hand corner, appeared the typewritten notation: “Notify Disc. Dept.” 

‘Also, like instructions were sent to defendant with both the $13,- 
690.57 draft and the $9,817.67 draft, except that across the face of the 
first original appeared the typewritten notation: “Notify Disc. Dept.”, 
and across the face of the last original appeared the typewritten nota- 








362 THE BANKING LAW JOURNAL 


tion: “Give chk. to Disc. Dept.” Such typewritten words were all gen- 
erally overlooked by counsel for plaintiff in brief and argument. 

The draft here involved was not paid upon presentation, but on 
October 2, 1946, after deduction of a freight item by telegraphic permis- 
sion of the Louisville bank, which resulted from negotiations between 
plaintiff, the company, defendant, and the Louisville bank, plaintiff paid 
the draft, whereupon it immediately attached the proceeds paid by it 
before remittance thereof could be made to the Louisville bank. 

In the light of the foregoing evidence, and under the law heretofore 
set forth, we conclude that the order and judgment of the trial court 
was not sustained by any competent evidence; and that being clearly 
wrong, it should be and hereby is reversed and the cause remanded at 
plaintiff's costs. 

Reversed and remanded. 





Depositor As Well As Bank Entitled to Protection 
Against Adverse Claimants 





Leeds v. Guaranty Trust Co. of New York, Supreme Court, 
85 N. Y. Supp. (2d) 70 





State banking law provides in substance that notice to a bank of 
an adverse claim to a cash or securities deposit shall be ineffectual, 
unless the adverse claimant shall “either procure a restraining order, 
injunction or other appropriate process against said bank from a court 
of competent jurisdiction in a cause therein instituted by him or shall 
execute to said bank in form and with sureties acceptable to it a bond, 
indemnifying said bank from any and all liability for and on account 
of the payment of or delivery pursuant to such adverse claim.” 

In this case plaintiff, as adverse claimant, has not executed the 
statutory indemnity bond. Nevertheless, he contends that the re- 
straining order or injunction prescribed by statute is not conditioned 
upon the execution of any such bond, and asserts, in effect, that the 
provision of the statute is mandatory, and that he is entitled to the 
restraining order or injunction as a matter of course. It was held 
that the depositor is also entitled to protection, and that a restraining 
order or injunction should not be issued as a matter of course, but 
in the exercise of discretion. 


‘Action by Kent P. Leeds, formerly known as Kurt Levi, against 
Guaranty Trust Company of New York and Karl Alfred Katzenstein 
to determine the rights of adverse claimants to dollar deposit account 
and securities account maintained with the defendant trust company in 


NOTE—For similar decisions see B. L. J. Digest (Fifth Edition) §1251. 
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individual defendant’s name. On plaintiff’s motion for an order restrain- 
ing defendant trust company pending final determination of the action 
from transferring such accounts to individual defendant. 

Motion denied unless security is given. 

See also —— Misc. ——, 65 N. Y. S. 2d 431. 

Katz & Sommerich, of New York City (Henry I. Fillman, of New 
York City, of counsel), for plaintiff. 

Davis, Polk, Wardwell, Sunderland & Kiendl, of New York City 
(Harold W. Bissell, of New York City, of counsel), for defendant Guar- 
anty Trust Co. of New York. 

Thomas L. McGannon, of New York City, for defendant Katzenstein. 


BENVENGA, J.—Motion by plaintiff for an order restraining de- 
fendant Trust Company, pending a final determination of this action, 
from transferring to defendant Katzenstein the dollar deposit account 
or securities account maintained with the Trust Company in Katzen- 
stein’s name. In effect, the action, instituted in 1945, is to determine the 
rights of adverse claimants to the accounts. It rests upon the plaintiff’s 
allegation that Katzenstein orally assigned the accounts to him in 1940. 
Katzenstein categorically denies making the assignment. 

Section 134, Subd. 5, Banking Law, under which the application is 
made, provides in substance that notice to a bank of an adverse claim 
to a cash or securities deposit shall be ineffectual, unless the adverse 
claimant shall “either procure a restraining order, injunction or other 
appropriate process against said bank . . . from a court of competent 
jurisdiction .. . in a cause therein instituted by him . . . or shall execute 
to said bank . . . in form and with sureties acceptable to it a bond, in- 
demnifying said bank . . . from any and all liability . . . for and on ac- 
count of the payment of or delivery pursuant to such adverse claim,” 
etc. Cf. Banking Law, § 239, subd. 5. 

Plaintiff, as adverse claimant, has not executed the statutory indem- 
nity bond. Nevertheless, he contends that the restraining order or in- 
junction prescribed by statute is not conditioned upon the execution of 
any such bond, and asserts, in effect, that the provision of the statute is 
mandatory, and that he is entitled to the restraining order or injunction 
as a matter of course. I do not so construe the statute. 


That the purpose of the statute is to protect the bank against adverse 
claims to a deposit is clear. See Gendler v. Sibley State Bank, D. C., 62 
F. Supp. 805, 810, 811. The bank, of course, is protected, in the event of 
action against it by the depositor, if the statutory bond is given. So, 
also, if a restraining order or injunction is issued. Conceivably, the re- 
straining order or injunction, without more, may work irreparable injury. 
For that reason, it would seem, that the depositor is also entitled to pro- 
tection, and that a restraining order or injunction should not be issued 
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as a matter of course, but in the exercise of discretion. Certainly, an in- 
junction should not be issued where, as in the instant case, the third 
party claim is based entirely upon the mere statement of the claimant 
that the deposit was orally assigned to him and the depositor categori- 
cally denies making any such assignment. 

In my opinion the provision of the statute should be read in connec- 
tion with § 893, Civil Practice Act, which provides for security to be 
given by a party applying for an injunction where special provision 
therefor is not made by law. Any other construction of the statute would 
be contrary to what appears to be the plain intention of the Legislature 
to protect both the bank and the depositor. It would certainly be con- 
trary to the general policy of the law, which is to require a bond or un- 
dertaking in order to protect the party enjoined or to preserve the status 
quo, as a condition for granting a temporary injunction or restraining 
order. See Civil Practice Act, §§ 884-890; see also Civil Practice Act, 
§ 876-a, subd. 3. No reason is suggested why there should be a departure 
from this policy. 

The motion is denied, unless security is given as provided in § 893, 
Civil Practice Act. Settle order. 





ee 





TRUST DECISIONS 


Digest of current decisions pertaining to the law of trusts, wills, 
estates, descent, distribution and corporate fiduciaries 





Invasion of Trust Corpus 





In re Leonard, Vermont Supreme Court, No. 1091 


Testator, in the establishment of a trust for the benefit of his wife, 
provided that “in the event that the income and interest shall not be suf- 
ficient for the comfort of my said wife in sickness and in health, I hereby 
authorize and empower my said Trustees to pay to my said wife so much 
of the principal of said Trust fund as may be necessary for the com- 
fortable support and care of my said wife in sickness and in health.” 
The primary purpose of the testator was to provide for the comfort and 
support of his widow in sickness and in health. The authority which he 
gave his trustees to use the principal of the trust for that purpose was 
not conditioned upon the need of his widow but upon the insufficiency 
of the income from the trust to meet the expense of his widow’s com- 
fort and support. Therefore the trustees must pay to the widow the 
income and interest from the corpus and so much of the corpus itself as 
may be necessary for the comfortable support and care of the widow 
in sickness and in health, without regard to her ability to make such 
provision for herself in whole or in part from her own separate estate 
by way of either principal or income or both. 


Investment Powers 





In re Dawson, N. Y. Surrogate’s Court, 121 N. Y. L. J. 526 


Testatrix authorized her executors “to change the investment of the 
trust funds and to sell any or all of the securities at any time forming 
part of my residuary estate, and invest the proceeds thereof in such 
other securities, corporate or otherwise, as to them may seem proper.” 
Although at one time the word “securities” had a restricted meaning, in 
current usage it includes stocks and bonds, common and preferred. 
Since testatrix did not indicate any intention to restrict the word “securi- 
ties,” the trustees are authorized to invest and reinvest trust funds in 
such securities as to them seems proper, including, but not limited to, 
common and preferred stocks. 
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Reasonable Compensation for Co-Executor’s Services 


Richardson v. Wolcott, Massachusetts Supreme Judicial Court 


In their first account, testator’s executors asked for compensation 
for services rendered to decedent’s estate. The account was allowed 
except for an item aggregating $2,600 asked by a co-executor who for the 
most part merely signed and returned papers as he was out of the coun- 
try at the time testator died and spent only a few days in the United 
States afterwards. The continued absence of the executor and his in- 
ability to perform much of the service ordinarily expected of a co- 
executor entitles him to $500 in full compensation for his services. Joint 
executors are to be allowed reasonable compensation, but each is al- 
lowed compensation only for services performed by him. As compensa- 
tion is not an absolute right but is within the discretion of the court to 
a large extent, the court may reduce the requested amount to what in 
its opinion is just compensation for services rendered to the estate. 


Retention of Estate Funds in Form of Cash 


Liberty Title & Trust Co. v. Plews, New Jersey Chancery Court, 
Docket No. 158/135 

Ordinarily it is the duty of the trustee to invest trust funds so that 
they may become productive of income, and the funds may not be kept 
entirely in the form of cash in a bank account. However, a fiduciary 
who has a reasonable expectation that he may be called upon at an early 
date to make distribution may, for a reasonable time, hold the cash un- 
invested for the purpose of making such distribution. The same is true 
where, as here, the parties did not contemplate the lengthy, protracted 
litigation that resulted in the estate and the continuous objection of the 
interested parties to consent to investment of the cash funds. It cannot 
be said that the trustee was negligent in failing to invest the cash which 
came into its hands subsequent to the death of a life tenant, and the 
trustee, therefore, cannot be surcharged with interest on the cash from 
the date of such death. 


Sale of Stock 


In re Ebbets, N. Y. Surrogate’s Court, 121 N. Y. L. J. 415 
Information obtained by executors of an estate in their capacity of 
stockholders of a corporation in which testator owned stock may not be 
withheld from the persons interested in the estate, where such action 
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may result in damage to such parties. The persons interested in the 
estate contend that the stock of the corporations, owned by testator at 
his death, was sold at a price substantially less than the true value of 
such stock. The executors are required by the court to furnish audits 
and financial statements of the corporations since the information con- 
tained therein may be material on the question of the adequacy of the 
price at which the executors sold the stock. Ample protection will be 
afforded the corporation, however, with regard to the confidential na- 
ture of the disclosed information. 


Self-Dealing by Trustee 


In re Rees; Hutchins v. Cleveland Trust Co., Ohio Court of Appeals, No. 20,864 


Use of a trustee’s own funds to acquire land trust certificates which 
it later transferred to the trust, and the retention of interest on such 
funds equivalent to the income earned on the certificate during the 
period while they were held for the trust, did not constitute self-dealing 
by the trustee, since one of the purposes for the creation of the land 
trust was to provide a medium of investment of money held in trust by 


the bank for various individuals. The purchase of the certificates by 
the trustee was not for the personal benefit of the fiduciary. 


Spendthrift Trust 


Stewart v. Stewart, Pennsylvania Court of Common Pleas, Equity 1169 


The interest of a beneficiary of a spendthrift trust may be ordered 
by the court to be paid to the divorced wife of the beneficiary to satisfy 
a judgment and order rendered against the beneficiary for support and 
maintenance of the divorced wife and their children where other funds 
are insufficient for that purpose. 


Vesting of Contingent Gift in Trust 


Doolittle v. Schumacher, Ohio Court of Appeals, No. 3927 


The item in the will being construed reads as follows: “Upon the 
death of Otto, if he be survived by his son, said son shall receive the 
sum of $5,000, payable at the rate of $1,000 per year, or as nearly at 
that rate as cash available in the trust fund will permit.” When Otto 
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died, his son Ferdinand survived him and thereby vested the gift in 
himself. However, after receiving one installment of $1,000 and about 
eight months later, Ferdinand died. The question at issue involves the 
disposition of the remaining $4,000. The survival of the son ripened the 
contingent gift into a vested right to the entire $5,000. A vested legacy 
held in trust, payable in yearly installments, is vested both as to income 
on unpaid balances, as well as to corpus, in the absence of express pro- 
visions to the contrary. The death of the legatee prior to completion 
of installment payments merely accelerated the payment of the gift, 
since the unpaid balance was not devoted to other uses, and therefore, 
the representative of the deceased legatee receives the $4,000 balance. 


Contingent Remainder 





Worth’s Estate, Pennsylvania Orphans’ Court, No. 15,479 


Testator bequeathed to his cousin a sum of money in trust “and 
at her death I order and direct the trustee to distribute the principal 
of said trust fund among my next of kin in accordance with the inter- 
state laws of the Commonwealth of Pennsylvania.” The question pre- 
sented is whether the identity of the next of kin is determined as of the 
date of testator’s death or as of the death of his cousin, the life bene- 
ficiary. Upon testator’s death, his brother would take as his only next 
of kin, but at the end of the life estate, others would take as next of 
kin. If testator had intended his brother to take the trust remainder as 
next of kin, he would have so named him in the will since he had already 
designated his brother by name as residuary legatee. Therefore, the 
apparant meaning of the language used by testator shows that his intent 
was that the next of kin should take upon the termination of the life 
estate thus giving all of his next of kin a contingent remainder in the 
trust corpus. 
















TAX DECISIONS 


Digest of current decisions pertaining to the law of taxes on trusts, 
estates and gifts 


Donations to Trust Created by Another 





Commissioner v. Estate of Cardeza, U. S. Court of Appeals, Third Circuit 
Nos. 9207, 9208 

Decedent, who died in 1939, made donations to a trust created by 
her father. She was a life income beneficiary to the extent of income 
from 2/3 of the remainder, with the balance of the income payable to 
her son for life. The 2/3 of the remainder was subject to a general testa- 
mentary power of appointment in decedent, while the balance of the 
remainder was payable to the son’s issue, or other grandchildren of the 
settlor or their issue. On appeal, the estate denies that 1/3 of the prop- 
erty purchased from the donations should be included in decedent’s es- 
tate under Code Sec. 811(c), by reason of a possibility of reverter in 
decedent contingent upon her surviving her children and their issue. 
This was the conclusion of the Tax Court and it is upheld on appeal, 
where, contingent upon survivorship, decedent was to receive all of the 
trust income for life with a general testamentary power of appointment 
over the entire corpus. The necessity for considering whether or not 
the Dobson rule is applicable is considered to have been eliminated by 
legislative revision of that doctrine. 


Power to Alter or Amend 





Commissioner v. Estate of Hager, U. S. Court of Appeals, Third Circuit, 
No. 9444 

In 1924, decedent and his wife each contributed to the creation of 
trusts for the benefit of their children and grandchildren, who were given 
life estates together with testamentary powers of appointment. As trus- 
tee, decedent retained the powers to determine whether gains realized 
from the sale of securities should be treated as income or retained as 
principal. He could also pay out or aecumulate income, and could treat 
accumulations as principal or income. In addition, he could speculate 
in the purchase and sale of securities and, in dealing with the trust es- 
tates, could exercise “each and every right that might be exercised by 
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one holding the same as his individual property.” The principal in- 
creased considerably in value during decedent’s lifetime. The one-half 
of principal attributable to decedent’s contributions is held includible 
by reason of his reservation of the power to “alter or amend.” Such 
power is regarded as of sufficient breadth to cover not only accretions 
to principal during decedent’s lifetime, but also the balance of princi- 
pal, all of which was affected by existence of the power. 


Reservation of Right to Withhold Income from Beneficiaries 


Estate of Mary H. Hays v. Commissioner, U. S. Tax Court, 12 T. C. No. 31 


The decedent conveyed to herself as trustee for her four adult chil- 
dren certain farm lands subject to mortgages on which she was primarily 
liable, reserving to herself the right as trustee to pay off the mortgage 
notes “out of income that may be derived from said lands, or in such 
manner as she deems to the best interest of the beneficiaries,” and the 
further right to withhold income from the beneficiaries and add it to 
corpus. The trust was to continue for the life of the grantor, except 
that she reserved the right to terminate it at any time during her life- 
time, and upon termination the corpus was to go to the beneficiaries or 
their heirs at law. 

It was held that the value of the trust property is includable in the 
decedent’s gross estate. The fact that the payments made on the mort- 
gage notes benefited the trust, in that they freed the trust properties of 
the burden of the mortgages does not mean that they were not also for 
the benefit of the grantor. They may have been for the benefit of both, 
as would certainly have been the situation if under the trust agreement 
the grantor had remained primarily liable on the mortgage notes and 
the mortgagee had credited the payments of trust income to her debt. 
The grantor would have been benefited by having her debt paid and 
the trust by having its property cleared of encumbrances. 


Stock Transfers With Dividend Control Retained 


Estate of M. R. Reeves v. Commissioner, U. S. Tax Court, 8 T. C. Memo. 
Docket No. 12883 

Gifts of close corporation stock, as to which decedent retained the 

right to control dividend payments, were made in contemplation of 

death. Although decedent was in admittedly good health at the time 

of the transfers, the Commissioner assessed a tax in view of a failure 
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by the corporation to declare any dividends until immediately after 
decedent’s death. Because the record failed to show why dividends 
could not have been declared as early as 1937, while decedent’s death 
occurred in 1942, his representatives were held to have failed to over- 
come the presumption of correctness attached to the Commissioner’s 
assessment. ‘The evidence as a whole does not refute the Commis- 
sioner’s determination that the transfers were a substitute for testa- 
mentary disposition and in contemplation of death, but on the contrary 
lends considerable support to that determination. 


Survivorship Annuity 


Estate of W. J. Higgs v. Commissioner, U. S. Tax Court, 12 T. C. No. 43 


The decedent, the absolute owner of an annuity contract paid for 
by his employer under a retirement pension plan exercised an option in 
the contract with the insurance company whereby his annuity was re- 
duced in consideration of the agreement by the insurance company to 
pay his wife a part of the annuity for her life beginning at his death 
provided she survived him. It was held that the arrangement was a 
transfer within section 811 (c) and the value of a survivorship annuity 
as of the date of the decedent’s death was includible in his gross estate. 
Commissioner v. Wilder’s Estate, 118 Fed. (2d) 281; Commissioner v. 
Clise, 122 Fed. (2d) 998. The question of how the receipt of each an- 
nual payment by the widow should be treated for income tax purposes 
is not involved or decided but no doubt recognition would be given in 
such a case to the fact that the transfer was taxed for estate tax pur- 
poses to the decedent. 


Gifts of Present Interests 


Jesse S. Phillips, U. S. Tax Court, 12 T. C. No. 32 


Gifts of securities made at same time by taxpayer in trust for the 
benefit of two granddaughters, with direction to trustees to pay net in- 
come to each beneficiary quarterly or to her guardian or other designated 
person until 18 years of age, at which time the beneficiary was to re- 
ceive the corpus, held, gifts of present interests as to right to receive in- 
come, but not as to corpus. Here there is provision for the immediate 
application of the income for the benefit of the minor donee but there 
is no provision for the immediate application of the corpus, in whole or 
in part, for such purpose. The use and enjoyment of the corpus were 
postponed to some time in the future. 
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Transfer Effective at Death 





Estate of R. M. McCulloch v. Commissioner, U. S. Tax Court, 8 T. C. Memo. 
Docket No. 11039 

Decedent transferred property in trust in 1935, naming his wife as 
life beneficiary. In the event that he would survive her, decedent was 
to receive the income for life. Upon the death of the survivor of de- 
cedent and his wife, the principal was distributable to his nephews and 
nieces or their distributees. The remainder, after deducting the value 
of the wife’s life estate, was held includible in decedent’s gross estate, 
due to his reservation of a contingent life estate. 


Transfer of U. S. Treasury Bonds by Nonresident Alien 





Estate of Jandorf v. Commissioner, U. S. Circuit Court of Appeals, Second 
Circuit, No. 13 

Decedent, a non-resident alien, not engaged in business in the United 
States, owned U.S. Treasury Bonds, issued after March-1, 1941, which 
were physically located in the United States at the time of his death. 
The value of the bonds are not includible in decedent’s gross estate for 
Federal estate purposes since they come within the exemption “from 
any and all taxation” provided for under the Victory Liberty Loan Act. 
It is held that Sec. 4 and 5 of the Public Debt Act of 1941 pertains only 
to income taxes and has no bearing on the exemption as to estate and 
inheritance taxes. Article 81.13, of the current Estate Tax Regulations, 
as amended in 1941, provided for the inclusion of U. S. bonds issued on 
or after March 1, 1941, in the taxable estate of non-resident alien 
decedents. The 1941 amendment is, therefore, invalid. 


Valuation of Closely Held Shares 





Estate of C. W. Heppenstall v. Commissioner, U. S. Tax Court, 8 T. C. Memo. 
Docket Nos. 5437, 7028 

Donors made gifts of closely held shares of stock to their wives and 

children. Since the shares did not carry with them control of the com- 

pany, so as to permit a liquidation, they are valued at less than book. 

In valuing the shares, consideration is given to the operations history, 

financial structure, earnings history, dividends, and prospective earnings. 


















N 





Savings & Loan Squabble 


HE American Bankers Asso- 

ciation has launched a sharp 
and devastating criticism of the 
Federal Home Loan Bank Board. 
It charges the latter with an at- 
tempt to misrepresent the charac- 
ter of the Federal Savings & Loan 
‘Associations, to mislead the public, 
to do by regulation what Congress 
refused to do by legislation, and to 
usurp the legislative prerogatives 
of Congress. 

This outcry arose out of the new 
rules and regulations proposed by 
the Federal Home Loan Bank 
Board, which would have its mem- 
ber Federal Savings & Loan Asso- 
ciations call themselves “Federal 
Savings Associations.” The pro- 
posed amended regulations would 
also permit them to describe their 
shares as “savings accounts,” issue 
“Certificates of Deposit,” and open 
branch offices anywhere. 

In a brief protesting the pro- 
posed changes, the ABA declares 
that “no basis can be found for the 
name, ‘Federal Savings Associa- 
tion.’ In fact, the use of this term 
in the proposed amended regula- 
tions runs directly counter to the 
express provisions of the law... . 

“The conclusion is inescapable,” 
the ABA brief continues, “that 
Congress, in providing that these 
institutions should be known as 
‘Federal Savings & Loan Associa- 
tions,’ intended to make certain 
that the public would not be mis- 
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led as to their nature and would 
be able to distinguish these insti- 
tutions from fundamentally differ- 
ent types of financial institutions 
such as mutual savings banks.” 

In denying the validity of the 
term, “savings account,” as a sub- 
stitute for the term “shares,” the 
ABA is supported by the text of 
the Home Owners Loan Act of 
1933. The ‘ABA states that the 
“use of the term ‘savings account,’ 
and the complete elimination of 
any reference to shares in the pro- 
posed amendment of the rules and 
regulations coupled with the use of 
the terms, ‘withdrawal’ and ‘with- 
drawal value,’ is clearly inconsist- 
ent with the investment character 
of these institutions and instead 
clothes them with the appearance 
of institutions of deposit in spite of 
the express prohibition in the law 
against the acceptance of de- 
posits.” 


“Disinflation” 

Dr. Edwin G. Nourse, Chair- 
man of the Council of Economic 
Advisers, declares that 1949 is our 
first real postwar testing year— 
the “Year of Disinflation.” Dr. 
Nourse declares, however, that 
underlying conditions are sound 
and basically favorable; business 
statistics and not the “voice of 
Pollyanna” he says, lead to this 
conclusion. 

Noteworthy are the facts that 
we are not lacking in liquid funds 
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or credit reserves. Nor is the coun- 
try overbuilt or topheavy with in- 
ventory. Our population, remarks 
Dr. Nourse, is in a new phase of 
growth in numbers and wants, and 
expanding families are clamoring 
for more and better homes. Ex- 
panding communities, it may be 
noted, are demanding more public 
service facilities. | Furthermore, 
automobiles, rolling stock and 
power, and much plant equipment, 
are over-age. Thus the country’s 
leading official economist sees 
nothing in the past history of 
American business to justify the 
thought that business genius will 
fail to exploit these markets. 

The real danger in the present 
situation, according to Dr. Nourse, 
is that the current sense of uncer- 
tainty might be converted into a 
feeling of panic that would result 
in progressive reductions of busi- 
ness spending and consumer spend- 
ing. For example, if commercial 
and industrial concerns should 
abandon, defer, or seriously curtail 
their 1949 plans of modernization 
and expansion, unfavorable reper- 
cussions could ensue. Disemploy- 
ment would be experienced in the 
fields of construction, production of 
materials, as well as related serv- 
ices. In turn, this would add to 
the uncertainty of the remaining 
workers as to their jobs. Both 
they and the actually unemployed 
would curtail their buying of dur- 
ables or even retrench on current 
consumption. This would force 
employers to reduce operations, 
pinch inventories, discharge more 
workers, and in general give a fur- 
ther push to the downward spiral. 

“But, why, “asks Dr. Nourse, 
“should presently discernible fac- 
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tors be manipulated into such an 
untoward development?” After 
all, 1949 economic activity will re- 
flect the results of large total 
spending in three major categories 
— government, business and con- 
sumers. It is fairly definite that 
cash disbursements by Federal, 
State, and local governments will 
be a little larger than those of 
1948. Also, reported plans by 
business for spending in 1949 for 
modernization, expansion in some 
areas, and for cost reduction are 
projected only a little below the 
1948 level. These should not be 
curtailed if business is to keep op- 
erating costs down in the compet- 
tive days of disinflation through 
cost-reducing improvements. Again 
with the volume of unsatisfied 
wants among consumers and the 
propensity to spend shown by 
steadily employed Americans, 1949 
should witness a sustained volume 
of consumer spending. Hence, 
employment should be only very 
moderately below 1948, production 
even higher, and prices adjusted to 
a better structure and a level 
somewhat, but not seriously, below 
the peaks of last year. 

Dr. Nourse also examines the 
bugaboo of the “high break-even 
point.” He notes the comments 
that “If volume drops 10 per cent 
our profits will shrink, 20 per cent 
and we'll be on our uppers, 30 per 
cent and we'll be in the red.” Dr. 
Nourse then draws an analogy to 
the motorcycle rider on the race 
track who declares, “If I weren’t 
going this fast, I’d take a spill,” 
and so keeps his speed up. 

In this connection, The Chair- 
man of the Council of Economic 
Advisers points out that 1948 was 








not an illustration of reasonably 
full employment in the contem- 
plation of the Employment Act. 
It may be more accurately re- 
garded as a year of slight over-em- 
ployment which was part cause 
and part result of inflation. It led 
to rapid labor turnover, low pro- 
ductivity, and high training cost. 
Now, with some easing from the 
position where industries are strain- 
ing to catch up with their backlogs 
of orders, a small reduction in mar- 
ginal employees means lower unit 
cost of labor. Similarly, it means 
lower machine cost by the retire- 
ment of obsolete, obsolescent, or 
badly maintained machines. More 
adequate repairs can then be made 
within the five-day week without 
time and a half or double time. 
Also, as suppliers reduce prices to 
a competitive level, it means lower 
material costs. Furthermore, there 
is admission on the part of a good 
segment of management that, in 
the easy days when costs could be 
passed on in a seller's market, 
marginal costs on overhead in- 
creased. So, with the four thin 
lines of cost reductions which ac- 
crue under the process of disinfla- 
tion, that high break-even point is 
not so terrifying. States Dr. 
Nourse: “Profits should be as well 
or better maintained over the long 
pull at 90 or 95 per cent of theo- 
retical capacity as under the 
strained recent conditions of 100 
per cent utilization.” 


Real Estate Market 


Some interesting observations on 
the real estate market were made 
by New York University Professor 
Raymond Rodgers at the annual 
meeting of the Federal Home Loan 
Bank of Cincinnati. 


THE BANKING LAW JOURNAL 








375 


Some 40 million American fami- 
lies, Professor Rodgers declared, 
now owe more than an estimated 
$50 billion on home mortgages and 
consumer goods. He noted that it 
was just as possible to have excess 
“inventories” in this field as in 
manufacturing. 

Real estate mortgages constitute 
the largest block of non-govern- 
ment debt in the country and, by 
any historical standard, the volume 
of new mortgages financed in the 
last three years has been extraor- 
dinary. In view of these facts and 
the current high price structure, 
Professor Rodgers stated, it would 
seem imperative that lenders set 
up substantial reserves against 
“what we know is going to 
happen.” 

In the savings and loan field, an- 
alysis discloses that the ratio of 
capital and surplus accounts to 
mortgage portfolios is much higher 
than before the difficulties of the 
early ’30s. While it is true that 
these increased capital assets will 
provide a valuable cushion of sol- 
vency in the event of real estate 
difficulties, the prudent lender 
should supplement this cushion 
with special reserves to cover the 
emergencies which will develop. 
That is, says Professor Rodgers, if 
he “values his own peace of mind 
and the peace of mind and good- 
will of his customers.” 

While it is not anticipated that 
the general economy will suffer a 
drastic decline during the next few 
months, it is remarked that there 
are, nevertheless, special factors of 
weakness in real estate. In addi- 
tion to prices being high, there are 
many unwilling owners who were 
forced to buy homes to protect 
their families. Also, there are 
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many veterans who embraced gov- 
ernment-sponsored ownership as 
the easiest alternative. These “un- 
sold” owners and the unsold houses 
throughout the country do not 
bode well for real estate prices. To- 
gether with the return of competi- 
tion and the increased difficulty in 
obtaining mortgage loans, they 
must inevitably bring a lower price 
structure in housing. 

Professor Rodgers believes that 
the high price of housing and the 
increased interest of the National 
Administration in social welfare 
point to public housing in the low- 
income groups. This increased 
public housing will adversely af- 
fect the low-income sector of the 
private housing market. Further- 
more, continuation of heavy taxa- 
tion, particularly high income 


taxes, will depress the high-income 


sector of the market. And this, he 
states, “means that mortgage lend- 
ing will have to steer a conserva- 
tive middle course. There is no 
other sound choice.” 


Public Debt Management 


Similarities and differences in 
public debt management in the 
two postwar periods are analyzed 
in a recent bulletin of C. F. Childs 
& Company, specialists in Govern- 
ment securities. 


Comparing the current period 
with that following World War I, 
the bulletin notes that both fol- 
lowed the most costly and destruc- 
tive war in history up to their 
times, and that each war was ac- 
companied by an unprecedented 
expansion of the public debt to 
new high levels. However, states 
the bulletin, the dissimilarities are 
of more importance than the simi- 
larities mentioned. 
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The main contrasts include: 


1. Relatively complete world 
disarmament followed the first 
World War, and a peace which 
lasted for twenty years. Today, a 
state of undeclared war exists, 
which is being carried on by meth- 
ods short of actual hostilities. 

2. Three and a half years after 
the first World War, this country 
had been through a primary post- 
war depression; today, at a com- 
parable period after World War II, 
our economy is still poised near the 
peak of a continuous boom which 
has carried over from the war. 

8. During the eleven years fol- 
lowing November, 1919, the Gov- 
ernment reduced the debt continu- 
ously and substantially; it followed 
a policy of funding a large part of 
the floating debt with bonds. How- 
ever, the postwar issuance of long- 
term bonds was not begun until 
nearly four years after the end of 
World War I. The possibility re- 
mains that the latter operation 
may be witnessed again. 

4. The funding operation follow- 
ing World War I was carried for- 
ward in a period of declining inter- 
est rates. In the present period, 
thus far, there has been a strong 
tendency for interest rates to move 
toward higher levels. 

5. In the period following World 
War I, the federal debt was dif- 
ferently distributed among the 
various classes of holders. At the 
end of the first war, only about 
one-fifth was held in the banking 
system, including the Federal Re- 
serve and commercial banks. At 
the close of World War II, more 
than two-fifths of the total debt 
was in the banking system. In ad- 
dition, the innovations of special 
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issues and of public securities non- 
marketable but payable on demand 
of the holder had been adopted. 
Should these issues be deducted, 
and the marketable securities com- 
parable to those existing during 
the earlier period be considered 
alone, it is apparent that more 
than one-half of the public mar- 
ketable debt is held in the bank- 
ing system. 

6. After the brief drop accom- 
panying the first postwar depres- 
sion, the money supply began a 
rise which continued steadily al- 
most to the end of the eleven-year 
period of federal debt reduction. It 
is true that several factors were re- 
sponsible for this rise; however, the 
end-product presents a clear con- 
trast with the current postwar pe- 
riod where, so far, there has been 
a material decline in the money 
supply, in spite of the current 
boom. 


FDIC Report 


Chairman Maple T. Harl of the 
Federal Deposit Insurance Corpo- 
ration warns that the agency may 
be facing a test period, as the na- 
tion’s business activity levels off. 
Since the agency started operating 
in 1934 only relatively small de- 
mands have been made on its re- 
sources. Such demands, he ob- 
serves, cannot be regarded as in- 
dicative of future requirements. 

In its fifteen-year period of life, 
the agency has sustained an esti- 
mated $26 million loss on assets of 
407 banks which experienced finan- 
cial difficulties serious enough to 
require receivership proceedings or 
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a forced merger with another in- 
sured bank through the facilities 
of the FDIC. Deposits of these 
407 banks aggregated $523 million. 
According to Mr. Harl, the pri- 
mary factor responsible for this 
small loss was the expansion in the 
nation’s economy, although im- 
provement in bank management 
and the underlying support of the 
FDIC contributed to the fine 
showing. From the date of its es- 
tablishment, operations of the 
agency have had the help of rising 
values and there has been no pe- 
riod of depression severe enough 
to test the agency’s resources. 

FDIC reserves at the close of ’48 
were $1,072 million, a very sub- 
stantial amount of money. How- 
total deposits of insured 
banks have expanded fourfold in 
the past 15 years and the capital 
cushion of these institutions—the 
first line of protection for deposi- 
tors—has shown a downward trend 
in relation to total deposits and 
risk assets. Consequently, the po- 
tential burden upon the FDIC has 
been. greatly enlarged in recent 
years since its own resources have 
not been proportionately strength- 
ened. At the 1934 year-end, ratio 
of capital and surplus of the FDIC 
to insured deposits was 0.73 per 
cent; at the close of ’48 it was 0.70 
per cent. 

Mr. Harl points out that the 
FDIC can borrow up to $3 billion 
from the U. S. Treasury to meet 
extraordinary demands. However, 
it is hoped that all demands can 
be met from the funds mutually 


paid in by insured banks. 





BOOKS FOR BANKERS 


AMERICAN PUBLIC FINANCE. By 
William J. Shultze and C. Lowell Har- 
riss. Fifth Edition. New York: 1949. 
Pp. 798. $7.00. This valuable text 
book on public finance is divided into 
six parts as follows: Government Expen- 
diture; Principles of Taxation; Taxes and 
other Current Revenues; Government 
Borrowing and Indebtedness; Federal- 
State-Local Fiscal Interrelations; Fiscal 
Policy. 


CREDIT MANUAL OF COMMERCIAL 


LAWS, 1949 Edition, 800 pages. New 
York: National Association of Credit 
Men, One Park Avenue. $10.00. 

The 1949 Edition of this important 
business book,: which provides a digest 
of the laws affecting trade, will be of 
especial value during this. year when 
business uncertainties are appearing in 
increasing numbers. First issued in 
1908 and revised each year to provide 
a handy reference book for credit and 
financial executives in the manufactur- 
ing and wholesale fields, Credit Manual 
of Commercial Laws is now looked upon 
as a much needed item in the active 
businessman’s library. 

While this book is not a legal text, 
it provides a ready reference digest of 
the laws affecting trade from the time 
the order is received until collections 
are received. For those few accounts 
which are not adjusted in the ordinary 
course of business, the Manual provides 
information about collections and suits 
and gives the procedure on bankruptcy 
claims. The Manual covers such im- 
portant subjects as: How to Acknowledge 
an order while checking credit; Legal 
status of your customer, whether cor- 
poration, partnership or joint venture; 
Terms of sale; Secured contracts; What 
are your rights after you ship the goods; 
How to protect your account when you 
supply rr on a pulic works con- 
tract; Special Federal regulations affect- 
ing trade such as the Sherman Act, the 
Robinson-Patman Act, Federal Trade 
Commissions act and the revived Regu- 
lation “W.” The Credit Manual also 
provides a ready reference digest of the 
laws in each state on such items as: 
Rights of Married Women, Conditional 
Sales, Chattel Mortgages, Jurisdiction of 


the Courts, Limitations of Actions, Ex- 
emptions, Claims Against Estates, Bad 
Check Laws, Bulk Sales, Liens, and 
State Bond Laws. The Manual also 
provides a selection of legal forms which 
are frequently used in credit depart- 
ment operations. 

Because no other one volume provided 
the information required by financial 
executives, the Credit Manual was first 
issued by the National Association of 
Credit Men 41 years ago to meet this 
need. 


SOCIAL MEANING OF LEGAL CON- 


CEPTS. I. INHERITANCE OF PROP- 
ERTY AND THE POWER OF TES- 
TAMENTARY DISPOSITION. New 
York: School of Law, New York Uni- 
versity. 1948. Pp. 90. This pamphlet 
consists of four papers as follows: 
Anthropology of Inheritance by E. Adam- 
son Hoebel; Economics of Inheritance, 
by A. Anton Friedrich, Sociology of 
Inheritance by Paul W. Tappan; Ethics 
of Inheritance, by Jerome Nathanson. 


THE SOUTH AMERICAN HANDBOOK. 


New York: H. W. Wilson Company, 950 
University Ave. 1948. Pp. 778. $1.50. 
This is the twenty-fifth annual edition 
of this valuable reference book pictur- 
ing the lands, peoples and customs south 
of the Rio Grande—Mexico, Central 
America and South America, Cuba and 
the Falkland Islands. 

This handbook is amazingly complete 
covering such topics as history, politics, 
climate, where to stay, what to wear, 
governments, resources, topography, 
what to see, and what things cost. A 
comprehensive index makes this informa- 
tion easy to find. 


THE UNITED STATES AND FOREIGN 


INVESTMENT PROBLEMS. _ By 
Cleona Lewis. Washington, D. C. The 
Brookings Institution. 1948. Pp. 359. 
$4.00. This study is concerned with the 
conditions and problems that face the 
private investor today. A world-wide 
view of the international investment 
situation is given in terms of the debtor- 
creditor position of individual countries, 
and the world resources involved. 

The analysis relates both to the flota- 
tion of securities and the potentialities 








of direct investment in foreign enter- 
prises—in undeveloped areas as well as 
in older countries in need of reconstruc- 
tion and rehabilitation. A special ap- 
praisal is made of the types of enter- 
prise which, historically speaking, have 
been attractive to direct foreign invest- 
ment, and of the possible shifts that 
may occur as a result of the technologi- 
cal developments of modern times. 

Emphasis is placed on the need for 
international agreements designed to 
eliminate impediments and sources of 
friction and to make foreign investments 
mutually beneficial. 


TOWARD EFFICIENT DEMOCRACY: 
THE QUESTION OF GOVERN- 
MENTAL ORGANIZATION. By 
Arthur C. Millspaugh. Washington, 
D.C. The Brookings Institution. 1949. 
Pp. 807. $8.50. This book raises these 
questions: Do we need a fundamental 
change in our form of government to 
adjust it to modern requirements? Can 
we achieve a better democracy and, at 
the same time, make government more 
efficient? 

To answer these questions, Dr. Mills- 
paugh examines the Presidency, Senate, 
House, systems of representation and 
election, political parties, and adminis- 
tration. He points out their defects and 
shortcomings as he sees them; states 
the objectives and principles that in his 
opinion should guide the process of im- 
provement, and reviews many past pro- 
posals for constitutional change. Against 
the background of this analysis, the 
author sets forth novel and controversial 
proposals for basic alterations in our 
governmental system. 





Fewer Banks with Increased Deposits 


The first 1949 edition of Rand McNally 
Bankers Directory—The Blue Book—shows 
that the number of banks is decreasing, but 
that deposits, surplus, and loans are in- 
creasing. 

During the last six months of 1948, there 
was a decline of 29 banks. During the entire 
year of 1948 there was a decline of 122 
banks. 

In the six months’ period, the 29 banks 
which discontinued business were made up 
of 19 state banks, 7 national banks and 3 
private banks. In other words, the state 
banks are declining faster than the national 
banks. There are still 180 private banks. 

These figures, however, do not mean that 
there are fewer banking offices. The number 
of branch offices has increased, and the 
total number of banking offices was greater 
at the end of the year than at the begin- 
ning. There were 19,524 banking offices of 
all types. 
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ANS OF FOREIGN WARS of tHe HS. 


Deposits increased during the last six 
months of the year $5,941,900,000. 

Surplus and undivided profits each in- 
creased. The total of the increase of both 
items is $820,268,000. Loans are up 
$3,183,294,000. 

The investment portfolios also have 
changed. The total governments held de- 
creased during the half year $1,907,233,000. 
Other bonds and _ securities increased 
$770,852,000. 


Estate Planning Lectures to Be Given 
in New York City 


An intensive five-day lecture course on 
Techniques of Estate Planning will be 
given by the Practising Law Institute from 
July 18 to 22 as part of its annual Sum- 
mer Session in New York City. The 
program is designed for mature lawyers, 
trust officers, and other qualified persons 
engaged in estate work. The discussion is 
on an advanced level and will concentrate 
on arrangements for the most effective dis- 
position of estates under the present tax 
laws and the drafting of the necessary in- 
struments. The sweeping changes affected 
by the Revenue Act of 1948 make the 
tax problems especially important. The 
lectures will also present careful con- 
sideration of other estate problems. 

The course, which consists of 14 two- 
hour lectures, meets Monday through Fri- 
day from 9 am. to 1 p.m. and 2:80 to 
4:30 p.m., except on Friday when it closes 
at 1 pm. Beginning with the analysis of 
élient’s needs, problems, nature of his prop- 
erty and objectives, the course proceeds to 
detailed appraisals of the availability, 
value and relative advantages of various 
methods of disposition and readjustments 
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as components of a carefully worked out 
estate plan. Then follow separate lec- 
tures on gifts, inter vivos and testamen- 
tary trusts, business interests, family and 
special problems, powers of appointment, 
the place of life insurance, drafting tech- 
niques, estate and gift tax practice, and 
problems in administering estates. The 
applicable marital deduction, income, 
estate and gift tax rules are  con- 
sidered in four lectures. Consideration is 
given throughout the course to specified tax 
factors as well as to typical business and 
personal problems of the testator and those 
for vhom he wishes to provide. The lec- 
turers will endeavor to present the expert’s 
approach and methods in various cases. 
Typical of the kind of materials covered 
in the lectures are the following examples: 
to 2nd by whom gifts should be made; 
provisions in business purchase agreements 
for determining the purchase price of de- 
cedent’s interests and providing funds 
therefor; utilizing testator’s business as a 
source of cash for taxes, legacies, and ex- 
penses; methods of making principal availa- 
ble to income beneficiaries of trusts to 
provide for income deficiencies and to meet 
emergencies; protecting infants, incom- 
petents, improvident wives and heirs with- 
out business experience; use of life in- 
surance to protect non-liquid assets; 
methods of distributing life insurance pro- 
ceeds; valuation of gifts, closely held cor- 
porate stock and interests which qualify 
for the marital deduction; tax compromise 
agreements; fiduciaries’ powers with re- 
spect to investments, real estate transac- 
tions, etc.; principal and income problems; 
and qualifying for the marital deduction. 
Practising Law Institute publications, 
provided to enrollees as text materials, in- 
clude monographs on “Estate Planning” 
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(1949 edition) and “Marital Deductions, 
Split Income and the Revenue Act of 
1948; The Treasury Regulations,” from the 
series on Current Problems in Federal 
Taxation, “Estate Tax,” “The Gift Tax” 
and “Partnerships, Estates and Trusts’ from 
the series on Fundamentals of Federal 
Taxation (which includes addenda bring- 
ing the articles up-to-date), and “Draw- 
ing Wills” (1949 edition) from the Gen- 
eral Practice series. The lecturers in- 
clude several of the authors of these mono- 
graphs and other specialists who, as a re- 
sult of extensive lecturing experience, pre- 
sent their material interestingly and pro- 
vide numerous helpful practical suggestions. 
Classes will meet in comfortable air- 
conditioned lecture rooms at the Hotel 
Statler. The tuition fee of $60 includes 
the cost of the text materials. Many law 
firms and banks send members of their 
staffs to attend the Institute’s courses. 
Other intensive courses in PLI’s 1949 
Summer Session, which meets from July 11 
to August 5, are Closed Corporations and 
Taxes, Real Estate and Taxes, Income 
Taxes and Tax Practice, Publicly Held 
Issue Corporations, Trial Practice, Neg- 
ligence Cases and Medico-Legal Juris- 
prudence, and Current Problems in Patent 
Ww. 
The Institute is a non-profit educational 
institution organized and maintained by 
practising lawyers for the benefit of their 
fellow practitioners throughout the coun- 
try. All its courses are available to lawyer 
war veterans under the benefits of the 
GI Bill of Rights. 
The Institute will be happy to forward 
detailed curricula of its courses to those 
interested. Inquiries should be addressed 


to the Practising Law Institute, 57 Wil- 
liam Street, New York 5, N. Y. 








BOOKS FOR BANKERS 


Write for new circulars of 
banking books to help you 
in your practical work... 


BANKERS PUBLISHING COMPANY 


465 MAIN STREET, CAMBRIDGE (42), MASS. 














“CANCER” 
—today- 


order inan envelope 


AlL IT TO 
as you can 


ae Society office in your state. 
can 


to help conquer cancer 


Give and keep giving to help science defeat the disease 
that strikes, on the average, one out of every two 
homes in America. Say to yourself... here is life-giving 
money to help those stricken by Cancer to live again. 
EVERY NICKLE AND DIME | give helps support an 
educational program teaching new thousands how to 
recognize Cancer and what to do about it. 

EVERY QUARTER | give helps set up and equip new 
research laboratories where scientists are dedicating 
their lives to find the cause—and cure of Cancer. 


EVERY DOLLAR | send helps buy new equipment, helps 
establish new facilities for treating and curing 
Cancer, both still pitifully scarce in this country... 
Guerd those you love! Give to conquer Cancer! 


AMERICAN CANCER SOCIETY 





ane 


He started retiring today! 


... and it feels good! 


It’s going to take time, but the 
point is . . . he’s taken that all- 
important first step . . . he’s found 
a way to make saving a sure, auto- 
matic proposition ... 


He’s buying Savings Bonds through 
the Payroll Savings Plan! 


This makes saving an absolute cer- 
tainty! You don’t handle the money 
to be invested . . . there’s no chance 
for it to slip through your fingers 


and... U.S. Savings Bonds pay you 
4 dollars for every 3 invested, in 
ten years! 

Think it over! We believe you’ll 
agree that bonds are the smartest, 
surest way there is to save. 

Then—sign up for the Payroll 
Savings Plan yourself, today! Re- 
gardless of your age, there’s no better 
time to start retiring than right now! 

P.S. If you are not eligible for the 
Payroll Savings Plan, sign up for the 
Bond-A-Month Plan at your bank. 


Automatic saving is sure saving—U. S. Savings Bonds 


Contributed by this magazine in co-operation with 
the Magazine Publishers of America as a public service. 
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